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FIRST WORD
Towards a
stakeholder democracy
Pension funds are the critical component to build a social contract.
There’s no similar vehicle through which the interests of South Africans
come together. A small change can make a big difference.

I

n the annual benefit statement of each
pension-fund member, there should be
disclosed on a single page the dozen largest
equity investments held by that fund at its
reporting date.
This is not merely a suggestion. It’s a plea. It’s also
a proposal that, if not adopted voluntarily, begs being
made regulatory. Why?
Simply put, there can hardly be a better way for
fund members to realise that they have a vested
interest in the performance of these companies; and,
in turn, on the economic environment where these
companies operate. For the members’ livelihoods
depend on it. So too do the livelihoods of us all.
This should be self-evident. Unhappily, it isn’t.
If it were, SA wouldn’t be as lacerated by outbreak
after outbreak power confrontations that debilitate
its growth prospects. Unless the penny drops, that

all stakeholders have a commonality of interest, the
‘Us versus Them’ syndrome will perpetuate and
the political discourse will remain in an adversarial
stalemate.
Pension funds offer the platform for the penny
to drop. They aren’t only a means to provide for
retirement but also the structure potentially to glue
together a social contract. The starting point is for
fund members, inclusive of the least sophisticated and
the lowest earners, to know it; to realise that through
their funds they already own, substantially and
collectively, what Marx and Lenin described as the
economy’s “commanding heights”.
Consider that pension funds are the largest single
category of shareholders in JSE-listed companies.
Consider further that they’re the largest, and often
the only, repositories of black workers’ savings. Take
the totality of fund members at around eight million
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individuals, then add say three dependents on average
for each, it would make for some 24m South Africans.
This number, directly impacted by the operation of
SA’s larger companies, is higher than on the national
electoral roll. Whether these companies are in mining,
financial services or manufacturing industry, they’re
owned by the broadest array of people.
The beauty of benefit statements as a
communications tool is that they’re dispatched to
individual fund members as an annual routine.
Whether they’re universally read and understood
might be another matter, creating its own challenge
for consumer financial literacy, but they do reach
targeted recipients.
At least there’s a strong incentive to read and
understand them because they tell the members
what’s happening with their money. The logical
complement is to show them the shares where
their money has been invested. Let them ask why
particular share prices have moved up or down. Let
them become aware of the effects on their pockets of
government policies, of corporate practices and of
labour behaviour.
It’s called transparency and accountability, in this
case to the investments’ ultimate beneficiaries. To
be sure, show these individuals a reduction in their
year-on-year benefits – inclined to happen after cost
deductions from flat share prices -- and all hell breaks
loose irrespective of polite explanations for long-term
market movements.
More than this, disclosure of shareholdings
sparks responsiveness to share ownership. It’s the
beginning of an appreciation that something out there
is inextricably linked to somewhere in here, tying
the remoteness of an institutional investor to the
intimacy of a member’s family. Were this to ignite in
only a fraction of fund members a curiosity and desire
for better financial education, it would be progress
indeed.
What are the obstacles? Presumably none, apart
from the cost of a printout on the back sheet of the
benefit statement. The information should be readily
available because asset managers provide it to fund
trustees.
Once done and established, the process might
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extend to other investments such as bonds. If fund
members want to find out what they are and why
they’re invested, so much the better.
As a next step, think bigger. Electronic media,
particularly company intranets and smartphones,
allow for addenda to the printed benefit statement.
They can disseminate additional information to
which members are entitled.
For instance, tell members how their
representatives have voted at shareholder meetings.
Again, there should be no cost implications. Asset
managers are obliged by the Code for Responsible
Investing to make these disclosures, and it doesn’t
restrict them on how the disclosures are to be made.
Neither is it too much to expect that they explain
their reasons for having voted in a particular way, in
compliance with Regulation 28 requirements on funds
to bring “sustainability” criteria (including corporate
governance) into their investment decision-making.
It’s a forum for members to understand that they have
a say by virtue of the proxy-voting mandates that their
trustees provide.
Their inclusion, through the engagement and
voting processes with investee companies, puts
onto a different plateau the muscle-flexing on such
contentious issues as workers’ pay and directors’
remuneration. It’s insufficient merely to record dissent
but rather to approach agreement on how dividend
flows, destined for members’ portfolios, can be
sustained and improved.
This is the lever for building consensus because,
at the level of pension funds, the benefits ultimately
received by members are the litmus test. It’s where the
impacts of government policies, corporate practices
and labour interests converge.
The trick is for the funds to make their voices
heard and to assert the influence that legally
empowers them. Until many millions of fund
beneficiaries realise it, the social contract on which
the National Development Plan relies can never
happen.
n
Allan Greenblo,
Editorial Director
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Introducing the Sanlam Employee Benefits
A product whose time has come, suggests Sanlam Employee Benefits
head of guaranteed investments Danie van Zyl.
Fund members often approach retirement savings
with the goal of saving a certain rand amount by the
time they retire. The flaw in this approach is that it
ignores what is really important, namely an inflationlinked annuity income for the rest of a member’s
life.
This is where interest rates come into the picture.
They have a major impact on the cost of a
guaranteed annuity. If the interest rate used in
calculating an annuity income for life reduces by 1%,
it can lead to a reduction in your initial income of
10%. A major risk is that members do not know what
interest rates will be at retirement.
The Sanlam Employee Benefits Inflation Annuity
Tracker tracks changes in the relative cost of
an inflation-linked annuity caused by changes in
interest rates. Members who are within five years
of retirement can therefore aim to preserve their
ability to afford an inflation-linked annuity.
Alignment with retirement reform
As part of the bigger retirement-reform discussions,
National Treasury has called for retirement funds
to put in place a default annuity strategy for their
members. It will assist members with the difficult
task of converting their defined-contribution lump
sum into an income for retirement. This will go a
long way to address some issues raised in our 2013
Sanlam Benchmark Survey; namely that 76% of
principal officers are concerned with how members
use their retirement savings when they retire, but
only 24% of them want any further involvement with
members after retirement.
From our Benchmark Survey, we also find that
principal officers believe that an inflation-linked
annuity is the most appropriate annuity choice for
their average member. This is an annuity that is paid

for however long a member and his/her spouse lives
and provides increases guaranteed to equal inflation.
Investment objective
The Inflation Annuity Tracker portfolio aims to closely
match movements in its benchmark index, the SALI
Real. This index tracks the changes in the cost of
an inflation-linked annuity caused by changes in
real interest rates. The portfolio therefore aims to
preserve a member’s ability to purchase an inflationlinked annuity.
Portfolio benchmark - SALI Real
SALI stands for Sanlam Asset Liability Index. In the
same way that the All Share Index (ALSI) tracks the
change in value of the stocks on the JSE over time,
so SALI tracks changes in the cost of purchasing an
annuity.
Real refers to inflation-linked. Members, who want
to maintain their standard of living in retirement,
should consider buying an annuity that protects them
against increases in the cost of living i.e. inflation.
An inflation-linked annuity is guaranteed to provide
increases equal to inflation.
The SALI Real has been developed by Sanlam to track
the cost of purchasing an inflation linked annuity.
As real interest rates move up (and down) and the
cost of an inflation-linked annuity decreases (or
increases), so the index will change to reflect this
change in cost.
Who should invest?
• Retirement fund members, within five years of
retirement, who want greater certainty regarding
their final retirement income (and wish to link
their income to inflation);
• Defined-benefit pension funds that want to
reduce uncertainty in the cost of purchasing
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Inflation Annuity tracker
member’s expected annuity liability.
For example, a year ago a given retirement nest egg
may have been able to purchase an income of, say,
R1 000 per month increasing annually with inflation.
An asset-based strategy would report on the returns
generated relative to the rand amount at the start of
the period, without any focus on the whether it can
still purchase the same level of income.
A liability-driven strategy would still report on
the returns generated, but the focus would be on
ensuring that members should, on average, receive
sufficient income to buy the same goods and services
they could a year ago with the R1 000. The objective
is not focused on guaranteeing capital, but rather on
maintaining the level of inflation-adjusted income
that can be purchased.
Sanlam Asset Liability solutions

Van Zyl . . . liability focus
a post-retirement income, which grows with
inflation, for members close to retirement.
Liability-driven vs Asset-driven investing
An asset-based approach will generally focus on
investing in low-risk assets (like cash) to preserve
capital close to retirement. This can actually
increase the risk of not being able to secure the
post-retirement income required. The actual cost of
the post-retirement income (liability) is determined
by the impact of fluctuations in longer-term interest
rates, rather than short-term rates on cash.
A liability-driven approach focuses on the cost of
providing the annuity cash flows after retirement
and on the factors affecting the cost e.g. intere
,,,,,,st rate changes. The solution is then to invest
in a portfolio of assets that closely matches a

The SALI range of indices forms part of Sanlam’s
suite of Asset Liability solutions. They help trustees
and members to develop a better understanding
of the factors that influence a member’s ability to
retire comfortably.
SALI also gives the members access to instruments
that help protect the level of monthly pension they
hope to receive at retirement.
Equipped with these new insights and products, a
member will be able to make better investment
decisions. Most importantly, these decisions will be
aligned with the pension a member aims to buy at
retirement.
www.seb.co.za
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NEW TRUSTEE BODY

Hearty welcome
to Batseta
Ramputa . . . lead role

I

At long last, trustees are to have their own voice.
Labour federations and the POA set the ball rolling.

t’s been many months in the making, but now a
body to speak for trustees of pension funds is set to
be launched. The initiative comes from the trade
unions, supported by the Principal Officers Association.
Isaac Ramputa, the Cosatu benefits coordinator,
chairs the working committee overseeing the
establishment process. He points out that the idea of a
single voice for retirement funds isn’t new, having been
a point of discussion between stakeholders as far back as
2006-07. Earlier attempts were shelved “due to funding
and other constraints”.
Last year Cosatu – in consultation with the Fedusa
and Nactu labour federations – revived the initiative.
They invited the POA to join with them in facilitating a
new organisation. Ramputa anticipates that it will have
three main roles within the industry:
u An influential and effective fiduciary body
lobbying National Treasury, the Financial Services
Board and other government structures;
u A facilitator of stakeholder engagements;
u The leading standard-setter in matters of industry
governance and ethics.
“It will be an independent voice representing funds
through their fiduciaries,” he adds.
The need is evident, not only because of its goals but
also because of the industry’s fragmented representation
(TT March-May). Amidst the number of specialised
bodies, there’s a gaping hole in respect of those who
actually instruct the service providers. Even the Institute

of Retirement Funds, which has been invited to join the
new body and where an attempt to convert it a few years
ago to a trustee-only organisation failed, is serviceprovider dominant.
Why should this body, likely to be named the Batseta
Council of Retirement Funds for SA, succeed? One
reason is the clout of its founding participants. They’ve
held discussions with National Treasury and the
Financial Services Board who appear to have granted an
implicit blessing, as they should because they need it as
much as the rest of the industry.
Another reason is that the working committee is
merely the base from which to broaden membership.
Eligible are trustees and principal officers whose
interests Batseta is intended to serve. With labour already
involved, the committee (to be replaced by an interim
board) will need to make a special effort for inclusion
particularly of employer-nominated trustees. To this end,
Business Unity SA should add its weight too.
The body’s formation takes place at a time of
profound change in the industry. Retirement-fund
reform is underway, which means that a voice
representative of trustees must be heard. Many
standalone funds are rapidly consolidating into
umbrellas, which means that there’ll be fewer trustees
and principal officers but a greater need for their
professionalism.
It also means that, against their shrinking number,
umbrellas’ management committees will gain in
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importance. The new body should give attention to
the role they can perform at the coalface of employer-
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employee interaction, and how these structures can
possibly be incorporated.
“There is recognition that service providers are an
important strategic stakeholder and partner who have
a wealth of knowledge and expertise to offer pension
funds. The new organisation will continue to work
closely with service providers now and in the future,”
says its working document.
However, it continues, there is awareness that
there are areas of interest conflicts: “Fiduciaries have
to be vigilant and proactive to address such issues in
order to ensure and maintain the independence of the
organisation.”
To enjoy the status of a professional body and
to operate as a non-profit company, it will be partly
funded by membership fees, conferences and other
special projects (see box). The strategic aim is to be
financially independent and self-sufficient. Discussions
with government are underway to explore funding
possibilities by way of levies.
n

Offshore Equity
returns are more
attractive in a
4 year view

Vaughan Henkel
Investment Strategist

Olga Cukrowska
Technical Marketing
Manager

As any investor worth his salt will tell you, it’s the long-term focus that is most
important. To quote Ben Graham, popularised by Warren Buffett, “In the short
run the market is a voting machine but in the long term it is a weighing machine”.
In other words, you need to look through the short term noise and figure out the
long-term trends.
This article will set out our view of the medium term (four
years) outlook for asset class performance, based on our view
of the global and local economic environment.

Putting Things in Perspective
The single most useful indicator of market returns is the US
10-year Treasury yield. The graph below shows its long term
track record since the start of the previous century. From this,
we see that this yield has been declining for the past 30 years.
This is indicative of a reduction in the global cost of capital and
has had large implications on market returns for 30 years.
For most market participants, their entire career has been
characterised by this trend. To them this is “normal”. In truth,
this is only one half of a longer 60-year cycle, which appears to
now be reversing, with yields set to expand again.
HISTORY - THE LAST 30-YEAR BOND BULL RUN
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The second point in setting investor’s perspective is the
recent (up to end of August 2013) 10-year real compound
annual growth rate (CAGR) of the primary asset classes
in SA, both relative to their history and relative to their US
equivalents. Having done this comparison, we can highlight
the following points:

Equity: The US real return over 10 years was 5.1% CAGR (in
US$) and was below the 20-year average of 6%. In SA equities
return was 12.7% (in Rand terms) and well above the 20-year
average of 9%. South African equities have therefore had an
excellent run over the past decade.
Bond: As shown in the chart above, the 30-year bond bull
run has been driven by the reducing US 10-year treasury
yields from 14% in the 1980’s to the recent low of 2%. US Bond
returns in real terms averaged 4.2% p.a. in the past 10 years, in
line with their long run average. However, SA bonds delivered
5.3% p.a. against their long run average (53 years) of 1.3%. SA
Bonds have also had an excellent decade.
Cash: In South Africa, this asset class delivered a 2.6% real
CAGR over the recent 10 years, against its long run average of
1.1%.
Listed Property: This asset class does not have a very long
returns history, and therefore a meaningful comparison was
impossible.
From this simple analysis it is easy to see that SA assets
have enjoyed very strong performance relative to their own
averages and their US peers over the past 10 years. So as SA
emerges from a “good” 10 years of returns, the opposite is true
for the US. This is an important consideration which informs
the starting point for our analysis.

The Economic Environment Forecast
The next step in our asset class returns forecast is to try to set
the macroeconomic backdrop to the market performance. In
the US, we expect the GDP growth rate to climb up to 3% within
four years. With the economy slowly improving, we expect
the US Federal Reserve (FED) to start tapering its quantitative
easing programme in 2014, with the FED funds rate of 3.25%
in year four of our forecast. The Euro-Area is expected to
recover and trend slightly higher over the four year period,
while the Japanese quantitative easing is predicted to
continue.

In contrast, the Emerging Markets GDP growth rates are
expected to grow at 5.25%, which is weaker than historical
figures but still supportive of global growth. The combined
result is for the world growth to continue recovering but at a
below trend trajectory, with Emerging Markets slowing relative
to recent history.

To double check ourselves, we compared the primary results
with an outcome of an economic risk rating method to ensure
sensibility of forecasts.
Our return forecasts for the four year period, annualised,
therefore are:
Summary of four-year annualised projected returns

Base case economic assumption in 4 years

Base

US continues to recover at a modest pace,
but trends higher. Growth struggles to break
above long term average (3.1%)

GDP growth in 4
years 3.0%

4 Year IRRs

Fed starts to taper in late 2013/early 2014, but
rates remains on-hold until mid-2015

Base

Base (Real returns)

US Equity

15.1% (10.1% US$)

7.1% US$

Fed rate in 4
years 3.25%

US Bonds

5.5% (0.5% US$)

-1.5% US$

SA Equity

9.8%

4%

Euro-area slowly improves in 2014 to +0.8%.
Trends slightly higher over 4 years

GDP growth
1.5%

SA Bonds

7.3%

1.5%

Japan QE continues. The Government debt
issue still a concern. Growth improves

GDP growth
2.2%

SA Property

9.3%

3.5%

SA Cash

7.5%

1.7%

Emerging market growth moderates. Slows to
4.5% in next year, but then improves.

GDP growth
5.25%

World growth improves moderately in 2014.
Trends higher over 4 years

GDP growth
3.75%
Source: STANILB

Domestically, we forecast a slowly improving GDP growth
rate to 3.2% at the end of the four-year forecast period, with
Infrastructure spending gaining traction and the recovering
global environment assisting our GDP through increased
exports. We expect monetary policy to remain on hold to
2015, while consumer inflation is to remain controlled but
trend towards the upper end of the 3-6% band. The Budget
and Current Account deficits are set to remain, with tax hikes
expected, in our view, to close the fiscal gap.

Source: STANILB

These point estimates are an indication only. We do not
expect each asset class to return exactly this forecast
percentage over the four-year period.
It is also just as important to remember that models are just
that – models of the real world – and at all times keep in mind
the inputs used to create these outputs. If any of the inputs
change substantially to what we have assumed, their results
would need to be re-worked to adjust for these changes.
What is more important are the relative returns between
the asset classes, rather than the absolute point estimates.
Our models indicate that US Equity should provide the best
returns over the medium term, followed by SA Equities and SA
Listed Property. US Bonds are set to offer the least value, in
line with our assumption of increasing yields.

SA Base case economic assumption in 4 years

Base

SA growth remains range-bound at 3% to
3.5%. Infrastructure spending slowly gains
some traction into 2015.

GDP growth in 4
years 3.2%

Risks to our view

Monetary policy targets the upper-end of the
inflation range. SA interest rates remain onhold until late 2014 or early 2015.

Repo rate in 4
years: 7.50%

Of course, as with any forecasts, there are associated risks.
The assumptions set out above might not fully play out, which
would affect the final outcome. The timing of the emergence
of these forecasts is also an uncertainty.

Consumer inflation remains acceptable, but
with risk to the upside

Inflation ave
5.80%

SA Government finances struggle to cope
with a revenue shortfall

Budget deficit
-4.2%

Ratings downgrade (by S&P) would lift
bond yields

S&P rating BBB

Current account deficit remains under
pressure (higher growth implies more
imports, but better world growth implies
increased exports)

Current a/c
-5.3%

Source: STANILB

Our Resultant Forecasts
We used a primary valuation methodology utilising trailing
multiples, adjusted for the economic and macro environment,
accompanied by explicit forecasts for earnings and dividends.

Among others, some key risks to our forecasts are that the SA
rand does not depreciate at our assumed rate of 5% p.a., the
US economic and consumer recovery is not as robust as we
believe and finally, that our SA GDP assumption proves too
optimistic.
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THE BIG ISSUE

F

rom time to time, a quarterly magazine is
severely handicapped. It happens when there’s
an event so important to the magazine’s
purpose that it begs immediate coverage and
consequential comment.
This happened with TT when the GEPF announced
that John Oliphant had been suspended. Fortunately,
Moneyweb wanted and was able to publish the TT
articles within moments of receiving them. It turned
into something of an ‘Elephant series’. The articles are
republished here, in their sequence, and seem not to
have dated.
It’s hoped that a worthwhile debate has been sparked.

Oliphant’s disciplinary hearing was scheduled to have
taken place in mid-November. By the time that this TT
edition went to press, its outcome – if it took place as
scheduled, or at all – remained unknown. The forensic
report and the charges against Oliphant had still not
been made public.
There was a temptation to have entitled this
article “White elephant”, an idiom referring to “a
valuable but burdensome possession of which its owner
cannot dispose and whose cost (particularly cost of
upkeep) is out of proportion to its usefulness”. But
that would have been premature and could have been
misinterpreted.
n

Elephant in the room
The suspension of GEPF principal officer John Oliphant is too serious
for the reasons to remain obscure. There must be no cover-up.

T

o force a public servant from office on
grounds of corruption is laudable. To do so on
grounds that he isn’t corrupt is unconscionable.
Shot into the spotlight is last week’s announcement that
John Oliphant has been suspended from his position
as principal executive officer of the Government
Employees Pension Fund.
It’s hard to believe that Africa’s largest pension
fund, which operates under a board charter and rigid
controls, is vulnerable to abuse as a slush fund. By
the same token, those who’ve dealt with Oliphant will
have observed with admiration his rise to prominence
in the worldwide pension-fund industry. They’ll find
horrifying the allegation that he has a dishonest bone in
his body.
Given his role and profile, as South Africa’s
recognised champion of responsible investment,

it’s imperative that justice is seen to be done. The
mere announcement of his suspension – “pending
the finalisation of a disciplinary process pending
the outcome of a forensic investigation” – already
tarnishes his reputation to the extent that it becomes
extraordinarily problematic for him again to hold his
head high in the circles where once he did.
There’s unfairness to disciplinary processes, kept
internal, where a pre-hearing public announcement
taints the accused individual. The accusers being
colleagues, it’s unlikely that he’d be particularly keen to
re-join them even in the event of ultimate exoneration.
The temptation for accusers and accused, wanting to
obviate the testing of evidence when the employee’s
departure is virtually inevitable, is for them quietly to
agree a golden handshake.
This is a temptation to which Oliphant dare not
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succumb, both for his own sake and for the sake of
an industry that’s put its trust in him. A confidential
settlement invites the inference that he sought to avoid a
guilty finding and the consequences rightly to follow. It
will not clear his name, no matter how diplomatically it’s
worded. His best chance, presuming that he has a viable
defence, is to challenge the suspension (or dismissal,
should it come to that) in open court.
Still in his early 30s, Oliphant pulled himself up by
dint of personal effort. His education – culminating in
Wits University degrees for actuarial science, advanced
maths and finance – was achieved in the face of
formidable disadvantage. Being from a poor family in
a rural Free State township, he stands as a role model
for youngsters of similar background. He still has an
enormous amount to contribute.

P

rofessionally, he led and continues to chair the
Code for Responsible Investment in South Africa
(CRISA) to which the major financial institutions are
signatories. Wherever there’s a responsible-investment
initiative, there’s Oliphant. The number of domestic
and international awards he’s received, unprecedented
amongst principal officers of South African pension
funds, is testament to his prestige.
Earlier this month, the eyes of over 300 delegates
were focused on Oliphant when he addressed and
chaired sessions of the United Nations-backed
‘Principles for Responsible Investment’ conference. Held
in Cape Town under the main sponsorship of the GEPF
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and opened by Finance Minister Pravin Gordhan,
the predominantly international delegates included
representatives of pension funds and asset managers
cumulatively responsible for investments of some $34
trillion. Their eyes will now be focused acutely on what
happens with Oliphant, not least as an indicator of
South Africa as a well-governed investment destination.

F

irst up is whether the decision to act against
Oliphant was taken by the old board of trustees
or the new. The term of the old board, chaired by
ANC MP Arthur Moloto, expired on September 22.
Moloto, who also chairs the new board, announced the
suspension on October 25. His statement mentions that
the disciplinary process requires “finalisation”. So which
board launched the process and which board approved
the suspension, or were decisions taken during an
interregnum when no board was in place?
Second is the subject of the investigation, suggesting
that Oliphant has thrown away his career by fiddling
with supply-chain management. A contrary suggestion
stalks the grapevine. It’s that Oliphant had met with
the displeasure of certain politically-orientated
interest groups because he resisted black economicempowerment transactions that he considered unlikely
to show sustainable long-term returns suitable for
pension-fund investment.
As a possible example, take the Sekunjalo-led
consortium’s R2bn takeover of Independent News &
Media. The GEPF invested R500m for a 25% stake
in the largest company of a declining newspaper
industry. Details related to the capital exposure and loan
commitments of other consortium participants aren’t in
the public domain.
There’d doubtless be a spate of chancers applying
for ‘empowerment’ finance. To frustrate a lobby which
sees the GEPF as a honeypot for the extension of
government patronage is to provoke its hostility.
Third is the nature of the GEPF itself. Not being
subject to the Pension Funds Act, it isn’t supervised
by the Financial Services Board and needn’t comply
with the Regulation 28 guidelines for prudential
investment. The GEPF falls under its own legislation,
the Government Employees Pension Law.
Another difference is that other pension funds are
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overwhelmingly of the defined-contribution variety.
Members carry the investment risk, prompting the
plethora of legal requirements related to trustees’
fiduciary responsibility.
The GEPF, on the other hand, is a defined-benefit
fund. It means that government as the employer
must make good any deficit to the member’s pension
promise. Should the GEPF’s investment performance
fall short of its liability to members, the obligation is on
government and hence taxpayers to top up.
Moreover, and most directly impacting on members,
the GEPF seeks annually to increase members’ benefits
at least to keep pace with inflation. The amount
of increase is discretionary, again dependent on
investment performance. The better the performance,
the greater the scope for benefit increases and stability
of contribution rates. It’s a constraint, additional to
the GEPF’s own rules, to playing fast and loose with
members’ money.

The odd investment, which might be considered
less than prudential on strict pension-fund criteria,
will hardly dent a portfolio as massive as the R1,2
trillion under GEPF management. A knock here and
there won’t noticeably affect any particular individual
amongst the GEPF’s 1,5m members and pensioners.
Were these investments to mount, however, it becomes
a different story.
The GPE Law provides that the GEPF board,
“acting in consultation” with the Minister of Finance,
shall determine the fund’s investment policy. A similar
limitation on trustees of funds governed by the
Pension Funds Act, to work out investment policies
in consultation with employers, would be outrageous.
Their responsibility is purely to act in the best interests
of their respective funds under a defined set of
regulatory requirements.
The GEPF, for its part, has a four-pillar investment
policy. The fourth pillar is on enterprise development,
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black economic empowerment and job creation. It
seeks a return, says the 2013 annual report, “in sectors,
firms and exchanges – especially small and medium
enterprises – and selected sectors in which enterprise
growth and development and the creation of new jobs
are likely and in B-B BEE transactions”.
This paragraph is open to sceptical interpretation. It
mentions a return, but not an acceptable level of return.
If operation of the policy was an area where Oliphant
clashed, all the more reason for it to be spelled out.

F

inally up is the desirability or otherwise of a sitting
politician from the ruling party being appointed
to chair the GEPF trustee board. However competent
Molopo is, he must have a devil of a time manoeuvring
the conflict between party and pension-fund interests;
for instance, when B-B BEE proposals are before him.
In 1996, when the GEP Law took effect, the sole
trustee on the GEPF board was the Minister of Finance.
From 2005, this structure was replaced by a 16-person
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board equally representative of government (as the
employer) and fund stakeholders (including trade
unions). Initial chair of the restructured board was
Martin Kuscus, chief executive at the SA Bureau of
Standards.
It looked like a move to depoliticise the fund
from government control; for instance, to speak
independently on prescribed assets and to be
independently accountable for the success or otherwise
of its investment policies.
Provided he emerges with credibility intact – a big
proviso – an Oliphant freed of GEPF encumbrance can
offer valuable insight on what works and what doesn’t for a
fund at the JSE’s core. It will take courage, not sour grapes.
As a matter of course, the Minister of Finance
reports to Parliament on the GEPF. Normally, it’s a
formality. Next time round, what Pravin Gordhan has to
say could be an event.
n
• Published on Moneyweb, Oct 28.

Elephant hunting
What happened at SARS should also happen at the GEPF

T

he sooner that Finance Minister Pravin
Gordhan appoints a committee to investigate
the controversy around the suspension of
Government Employees Pension Fund principal
executive officer John Oliphant, the better. Gordhan
had set the perfect precedent in the exercise of
executive authority with the way that he acted earlier
this year over SARS then-commissioner Oupa
Magashula.
Now Gordhan should do the same thing for the
same reasons. They relate not only to Oliphant’s guilt
or innocence, for the allegations against him to be
tested in a way that satisfies the public interest, but also
to the credibility of the institution he heads. There are
further ramifications for his international reputation
in the pension-fund industry, for the GEPF’s internal
morale and for its worldwide standing as the JSE’s

single-largest institutional investor; not to forget the
GEPF’s 1,5 million members and pensioners.
To all who propound good governance and are
affected by it, the nitty-gritty of this example must
be laid bare; not as token theory but as demonstrable
practice. The obligation is on Gordhan, unfortunately
yet again, to initiate its exposure.
As with SARS, he reports to Parliament on the
GEPF. More than this, with the GEPF he designates
half of the 16-member board to serve as nominees
of the employer (government). The other half is
elected by pensioners and members, six of whom are
drawn from organised labour in the Public Service
Coordinating Bargaining Council.
Once appointed, their fiduciary duty is to the fund
and not to the constituencies which put them there.
Whether there were political shenanigans behind
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Gordhan’s back needs to be exposed too.
A committee along the Magashula lines is
fundamentally different from the “disciplinary process
relating to the outcome of a forensic investigation” that
GEPF chairman Arthur Moloto has announced for
Oliphant.
A disciplinary process is internal. An appeal against
its ruling can then be taken to the Commission for
Conciliation, Mediation & Arbitration (CCMA), also
heard behind closed doors, and from there to the
courts, at an unforeseeable cost to be borne by the
fund on the one hand and Oliphant personally on
the other. The process, taken to its conclusion, can be
costly and protracted.
Contrast this with the Gordhan-appointed committee
on Magashula:
u It was headed by a retired Constitutional Court
judge, not by (as the GEPF promises) an
“independent chairperson who is also an advocate”;
u Immediately on its appointment, the committee’s
terms of reference were publicly made explicit.
They were seen to be exhaustive and objective.
But at this stage, without disclosure by the GEPF
of either the forensic report or a charge sheet,
Moloto’s public statement only excites rumours and
indicates no timescale for their resolution;
u Amongst its terms, the
committee was required to
establish whether there had been breaches of
processes or good governance. With the GEPF,
the suggestion floats around that there had been
contraventions of the Public Finance Management
Act. There’s argument that the PFMA does not
apply to the GEPF, independently governed by
its own law and rules. Even if it does apply, the
seriousness of these alleged PFMA breaches should
be assessed within their context; for instance,
whether the GEPF’s response was proportionate;
u The committee did not have powers to subpoena
witnesses. Those who appeared did so voluntarily.
They also had to consent to publication of their
evidence and of the documents, such as emails, that

they submitted. A similar procedure would allow
Oliphant and the GEPF, as well as its individual
trustees and officials, similar opportunity;
u The findings and report of the committee were
published in full, replete with affidavits and
evidence transcripts. This could hardly be expected
of an internal disciplinary process;
u The committee investigated media allegations
against Magashula. What needs to be investigated
on Oliphant is both the GEPF allegations against
him as well as the GEPF’s reasonableness in having
suspended him;
u Less than four months transpired between
Gordhan announcing that he would institute “a
thorough investigation into allegations” against
Magashula and the committee’s report being
acted upon. The process was brief, cost-effective,
transparent and fair. Might the same be expected of
the GEPF internal process too?
Gordhan launched the SARS inquiry, he explained,
“to protect the integrity of this vital fiscal institution,
reassure the South African public and ensure a rapid
process of establishing the facts”. These objectives were
achieved.
What applied to SARS and Magashula surely
applies equally to the GEPF and Oliphant.
n
• Published on Moneyweb, Nov 1.
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Elephant charges
Even the PIC and GEPF must be accountable. But to whom?

T

wo seemingly unrelated events happen to
coincide. One is the opposition of the Public
Investment Corporation to the R12,6bn bid
by a Chilean company for SA industrial giant Adcock
Ingram. The other is the disciplinary hearing of
suspended Government Employees Pension Fund
principal executive officer John Oliphant.
The timing overlap is fortuitous but fortunate. It
gives both the PIC and the GEPF the opportunity to
demonstrate their adherence to the good-governance
principles of transparency and accountability that they
demand of others. In particular, it concerns the criteria
on which these foremost institutions make investment
decisions.
On the Chilean bid, it’s suspected that the PIC’s
opposition has less to do with price than politics i.e.
for control of a leading South African corporate not
to fall into foreign hands. On the Oliphant matter,
it’s speculated that the GEPF motivation has less to
do with internal procedures breached than political
programmes obstructed i.e. on the funding of BEEtype transactions unsuitable for pension funds.
The PIC and the GEPF are joined at the hip. As
manager of the R1,2 trillion in GEPF assets, the
PIC invests under a mandate from the GEPF. What
the GEPF wants and the PIC does must therefore
reconcile. Up for discussion is whether the mandate
terms are sufficiently clear and consistent to obviate
confusion on where the buck actually stops.
Here’s the occasion to let it all hang out, right down
to the dynamics of interaction between the PIC and
the GEPF; more than this, between their respective
board members and their respective executive teams.
The PIC board of directors is chaired by Deputy
Finance Minister Nhlanhla Nene, an ANC member of
parliament. The GEPF board of trustees is chaired by
Arthur Moloto, an ANC member of parliament. Their
political roles either complement or conflict with their
board roles. Neither is ideal.

Ultimately, of course, the buck stops with
government as the employer of GEPF members. If
the PIC makes investments for the GEPF that are
politically correct but prudentially vulnerable (recall
the AfriSam impairment in the GEPF’s Isibaya fund),
it impacts aversely on the discretionary inflationadjusted annual benefit increases for the GEPF’s
1,5m members and pensioners. If the investment
performance is so poor that the GEPF cannot honour
its obligatory defined-benefit pension promises, the
fiscus must make up the difference.
That’s why the Adcock Ingram and Oliphant
controversies are matters for the public domain. The
two institutions cannot be surreptitiously converted
to arms for implementation of ANC or government
policy without the public being told.
For instance, the PIC and GEPF propound
policies for socially-responsible investment. But SRI
is about securing improved risk-adjusted returns
over the long term on measurable national-interest
principles. It’s not necessarily consistent with what
ANC factions might consider in the national interest,
such as keeping out foreign investors (unsuccessfully
attempted in the case of Wal-Mart) or taking strategic
stakes in newspaper groups (as in Sekunjalo News &
Media and Times Media).
In time, the PIC will doubtless have to elaborate on
its Adcock Ingram stance. In time, once he moves to
clear his name, the GEPF will have to defend its stance
on Oliphant. There are mountains to be explored.
At the GEPF, Finance Minister Pravin Gordhan
could still short-circuit the disciplinary process by
appointing a committee of inquiry as he did at Sars
on then commissioner Oupa Magashula. It’s been
suggested that Gordhan cannot do this because he has
direct powers over Sars that he doesn’t have over the
GEPF, which operates under its own board and law.
Presuming this to be so, it would surely be
competent for the GEPF board to request (on a nudge

18

Today’s Trustee December 2013/February 2014

from Gordhan, if necessary) that he acts similarly on
Oliphant. Gordhan reports to parliament on the GEPF
and nominates half of its board.
Without intrinsic transparency, the Oliphant
process can be closed and contentious. And long.
There must at least be a possibility that, before
adjudicating the merits and before reaching the courts,
the GEPF inquiry will have to address a dispute over
procedures; not internal procedures that Oliphant
might wilfully or negligently have breached, and so
serious as to justify the humiliation of pre-hearing
suspension, but procedures related to the purported
authority of the board itself.
The board’s term of office expired on September
22. Oliphant’s suspension was announced three weeks
later.
However, on September 5 there appeared in the
Government Gazette a general notice that the rules of
the GEPF had been amended. It was published under
the name of Moloto as “chairperson of the board of
trustees” and “on behalf of the board of trustees”. The
amendment had been made “in terms of s29 of the
Government Employees Pension Law”.
The amendment substitutes rule 4.1.2 with this:
“Subject to the provisions of rule 4.1.7, the term of
office of a trustee shall be four years. In the event
that a new trustee or substitute trustee has not been
appointed at the expiration of such term of the office,
the term of office of the existing trustee or substitute
trustee would automatically be extended until the
day before the date of the appointment of the new or
substitute trustee”. (Italics used for new words.)
Obvious questions arise:
u Why the amendment was necessary;
u When, and under what circumstances, it was
contemplated;
u Who, if anybody other than the board itself, must
approve it;
u Whether a rule amendment by the board (gazetted
by Molopo as GEPF chairman) can override the
Government Employees Pension Law (an act of
parliament promulgated by the President).
Now check s29 of the Law. Headed “Duty and

power of the Board to make rules”, it deals with
matters specific to the status and contributions of fund
members. Try to find anything here empowering the
board to extend its own term of office, limited by the
Law to four years.
Then go to rule 4.1.7. It relates to the service
of individual trustees, not to the entire board. For
instance, it provides that a person ceases to be a trustee
when he or she resigns, is sequestrated or becomes
mentally unfit.
It also says that the trustee’s service period ends
when “his or her term of office expires”. Logically, the
individual trustee’s term must expire when the board’s
term expires after four years. On a common-sense
interpretation, the individual’s term could not then
be “extended” because his or her continued service
becomes dependent on his or her appointment to a
new board.
Look next at rule 4.1.2. Prior to the amendment,
it restricts a trustee’s term to four years. Consequent
to the amendment, it allows for the term (of the
individual, not the board) to be extended.
This is all rather curious. First, the legislature must
have had a reason for the four-year restriction. Second,
the restriction and the extension appear to contradict
one another. Third, for a trustee’s term to extend onto
a board whose term has expired is incoherent.
Go figure.
n
• Published on Moneyweb, Nov 11.
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FUND ADMINISTRATION

A nightmare situation
reaches its peak
Adjudicator ruling to be challenged on who’s to pay for the reconstruction of
funds’ databases. Trustees say that the R20m should not be from their pockets.

S

till want to be a pension-fund trustee? Then
read on.
There’s this longstanding saga of the
defined-contribution IF umbrella pension and
provident funds whose trustees are in a dispute with
the Pension Funds Adjudicator. Predictably, it now
goes to the High Court (TT Sept-Nov).
Gail le Grellier, Renier Botha, David Lepar and
Carel Smith – all trustees when the decision was
taken to rebuild the funds’ databases – are appealing
against a determination by the Adjudicator that they
personally pay the rebuild cost, put at R20m but
perhaps considerably less. Now they’re the applicants
for a court order to set aside the determination and to
substitute it with an order dismissing the complaint of
the funds’ participating employers.
There are certain legal points around ownership of
fund assets. They go to the heart of the argument that
the trustees had no right to debit the members’ credits
for the rebuild. The trustees contend:
u Under the Pension Funds Act, funds own assets
in their individual names. This ownership is to the
exclusion of fund members, trustee boards and
participating employers;
u Funds’ assets are monies contributed to the funds
in accordance with fund rules. The monies are held

in the funds, or invested in the funds’ names, for
the ultimate benefit of fund members;
u The exact rand amount held in the funds, for the
benefit of a fund member at any given time, is
known as the “fund credit”. A member’s fund credit
is not an asset of a member or a claim by that
member against the fund. The asset remains in the
fund;
u A member has no claim to any assets of the fund,
or to his or her fund credit, while he or she remains
a member. Only when the member exits, due to
retirement or termination of employment, does a
member become entitled to a share in the fund’s
assets. That share is a member’s benefit, equivalent
to his or her fund credit when he or she exits (less
any tax or other deductions permissible in terms of
the fund rules).

I

n the IF complaint, there are two relevant periods.
From January 2004 to January 2008, the funds were
administered by Dynam-ique. Afterwards, they were
administered by Aon.
Other significant dates are June 2010, when the
four applicants decided on Aon’s advice to do the
rebuild, and a few months later when they resigned
as trustees. The rebuild went up to end-January 2008,
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IF funds, registered by the regulator, permit such
delegation;
u The board is not entitled to abdicate its
responsibilities so must supervise the
administrator’s conduct of fund affairs.

W

Le Grellier . . . much at stake
exclusively covering the Dynam-ique administration
period. Le Grellier and Botha had become trustees
during this period. Lepar and Smith only became
trustees during the Aon period yet are being held
liable for what had happened earlier.
The complaint to the Adjudicator alleges that
the applicants’ decision to rebuild was an improper
exercise of their powers and duties as trustees,
and that the complainants (a host of participating
employers) may sustain prejudice through the funds’
maladministration. There was a supplementary
complaint that the applicants had been reckless and
grossly negligent in authorising the rebuild exercise.
Had the trustees acted improperly, recklessly and
negligently? No, they vigorously respond; they did the
opposite. In their application they point out, amongst
other things:
u The Pension Funds Act provides that a fund’s board
of trustees has a duty to keep proper records and
to ensure that appropriate control systems are
employed “by or on behalf of ” the board;
u It would be impossible for a board to take every
decision and to perform every act required. Boards
commonly elect to delegate powers and duties to
third-party administrators. Provided it’s permitted
by fund rules, this is acceptable. The rules of the

hen the applicants became concerned that
the records held by the IF funds might not be
accurate – that some fund credits could be overstated
and others understated – they were not prepared to
risk the funds’ continued operation on the basis of
incorrect data. Having considered alternatives, they
appointed accountancy firm Deloitte to reconstruct
the funds’ records.
To have operated with inaccurate records would
have been unlawful. The trustees would also have
breached their duties under the Act to provide
members with accurate benefit statements.
The rules, say the trustees, clearly authorised and
permitted them to pay for the reconstruction costs
in the manner that they did. In a previous appeal, the
High Court had found against the Adjudicator’s first
determination that the funds should not have deducted
the costs from members’ fund credits and that these
amounts be re-credited. (In this matter, the appeal by
the funds – rather than the trustees – was upheld.)
They further say that they had used the assets
of the fund to pay for necessary and legitimate
fund expenses. There’s been no evidence to support
allegations of maladministration or negligence by the
applicants:
u They were not responsible for having appointed
Dynam-ique as the administrator. It had been
appointed by the previous trustees;
u When Le Grellier and Botha became trustees in
2006, there were already historic problems with
the funds’ financial statements. These similarly fell
within the domain of the previous trustees;
u When the funds’ annual financials weren’t
forthcoming, the applicants robustly interrogated
Dynam-ique. They’d been given numerous
undertakings that weren’t met;
u In the circumstances, they’d acted reasonably by
having engaged with Dynam-ique and given it an
opportunity to rectify the problems. It would have
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been reckless for them abruptly to have dismissed
Dynam-ique, especially at the early stage of their
trusteeship when they didn’t know the nature and
extent of the problems;
u When Aon replaced Dynam-ique, they assisted
Aon and acted as reasonably as could have been
expected.

I

t cannot seriously be disputed, they say, that under
the circumstances the decision to carry out the
reconstruction exercise was the only viable option. To
pay a member a correct benefit, the funds must have
proper records detailing the exact amount to which
a member is entitled upon exit. To pay an incorrect
benefit could never be in the interests of the funds or
their members.
There’s no evidence to suggest that the work done
by Deloitte, and the costs incurred for the rebuild,
were unreasonable. And if it’s accepted that the

rebuild was unavoidable – which, in light of the
evidence, it must be – there’s no basis to believe that
the costs would have been lower had the trustees
appointed Deloitte earlier.
The outcome will be critical for all trustees,
especially those having to make robust decisions when
administrators fail their funds.
u For the trustees, it’s a matter of how badly they
emerge from their application to the South Gauteng
High Court. If they lose, they’ll be jointly and
severally liable for the cost of the rebuild plus the
costs in going to court. If they win, even with a costs
award in their favour, they’d still face hefty legal bills.
u It also appears that the indemnity insurance cover
held by the funds and their officers doesn’t assist the
applicants. This is mainly because exclusions were
introduced to the policies when the underwriters
became aware of problems that had arisen during the
Domin-ique period of administration.
n
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CURRENTS

Disclosure tricks
What the trustees’ and members’ eyes don’t see, the wrong pockets can gain.

N

ext time they sit down for coffee, here’s
another agenda item for new pensions
registrar Rosemary Hunter and National
Treasury retirement-reform driver Dave McCarthy. It’s
about the fees of asset managers being deducted from
funds’ investment returns prior to the returns being
added to members’ accounts daily or monthly, as the
case may be.
The upshot is that, when this happens, members
see the net return only after investment returns
have been deducted. For example, the asset manager
charges 70 basis points a year. It’s deducted from the
net return as shown in the members’ accounts.
But, out of the 70bps, the manager could agree
with the broker, administrator or consultant to pay say
15bps as commission for directing the business in his
direction. In some cases, there’s an additional 10bps
paid to the administrator or broker as a fee. This then
goes to the Profit & Loss account of the administrator
or broker.
Theoretically, the effect is a real investment fee
of 45bps inflated to 70bps (45+15+10). Sometimes
it’s not only in theory, observes a seasoned industry
practitioner whose identity can be revealed with his
consent to Hunter and McCarthy:
“I am aware of umbrella funds, where the asset
manager and administrator are different divisions of
the same company, not passing on to members the full
bulk discount but retaining it for their own accounts.
The bulk discount arises as the asset amount grows
with the asset manager. The whole idea of an umbrella
is to pass economies of scale down to the member

level. This is not always apparent either.”
The additional 10bps leg could apply to any fund,
not only umbrellas. For the full arrangement to be
effected, he suggests, there must be some sort of collusive
agreement between the asset manager and the service
provider of which trustees aren’t necessarily aware.
Certainly, in the case of umbrellas, the sponsor-appointed
trustees should make a point of finding out the specifics
of any such agreements that might be in place.
There is a blunt solution. It’s for asset managers
uniformly to disclose to trustees the breakdown of
their fees.

Credit curse

M

ore evidence of South Africans drowning in debt
comes from the FinMark Trust. The situation
is getting worse. According to the trust’s latest survey,
fewer people than previously are able to save and five
million are over-indebted. This is almost 14% of the
population older than 16.
Secured loans grew substantially, but were
overshadowed by a doubling in the number of people
with unsecured loans.
Match this with other institutional research showing
that the great majority of people, on leaving a retirement
fund, take as much cash as they can. When they’d have
to leave R15 000 in the fund, the minimum required for
preservation, the amount is less than the social old-age
grant. It indicates that, amongst lower-paid employees,
only about 20% will be affected by the reform proposals.
This will take the heat off political resistance. It won’t
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enhance preservation or reduce the state’s burden.

In the small print

E

specially before a general election, government
doesn’t need the 1,5 million members and
pensioners in the Government Employees Pension
Fund to realise how the imbroglio over the suspension
of GEPF principal executive officer John Oliphant can
affect them. This is how:
The GEPF is a defined-benefit fund. It means
that government, as the employer, must make good
any shortfall in the pension promise to its members.
This shortfall would arise in the event that GEPF
investment performance falls short of its liabilities. So
the make-good promise is therefore guaranteed.
But government’s obligation applies only to the
minimum benefit. There’s also a discretion, exercised
by the GEPF trustees, on annual inflation-adjusted
benefit increases. So sub-standard investment
performance – arising, for example, from the GEPF
making investments likely to earn sub-standard
returns in line with government interventions – would
cause immediate deprivation to fund members and
pensioners in the size of their annual benefit increases.
It opens a broader issue on whether the GEPF
should continue as a defined-benefit fund, operating
under its own law and outside the Pension Funds Act.
In the 1980s, largely under pressure from organised
labour, there was a huge switch from defined-benefit
to defined-contribution pension funds. Today,
the overwhelming majority of funds are definedcontribution. They fall under the Pension Funds Act
and are regulated by the Financial Services Board.
There’s no obvious reason that the GEPF should be
any different.

OFPA breakthrough

M

uvhango Lukhaimane and her team at the Office
of the Pension Funds Adjudicator have done
exceptionally well to slash the backlog in addressing
complaints. But the latest annual report of the OPFA,
for the year to end-March 2013, also discusses a
worrying feature.
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It’s that complaints lodged against a single fund,
the Private Security Sector Provident Fund, comprised
almost 60% of total complaints at the beginning of the
reporting period. By the end, it was at about a third of
the total.
“This situation is clearly untenable,” says
Lukhaimane. “The OPFA is sustained by levies from
members of all pension funds that are registered under
the Act, and it is therefore unacceptable that a regulatory
and compliance failure by the fund and its administrator
is preventing the OFPA from engaging in other valueadding activities for the benefit of the pension funds
industry, its members and beneficiaries as a whole.”
During the reporting period, 4 127 determinations
were handed down. Slightly more than half granted
relief to the complainant. There were 23 appeals lodged
against determinations.
The purpose of the OPFA is to deal with
complaints cheaply and quickly. When appeals go to
the High Court, as sometimes they do, the purpose
is undermined. Is there a way to deal with it so
that aggrieved parties, be they funds or individuals
or administrators, don’t have to choose between
abandonment or expense and delay?

Diamonds in the dust

T

he annual report of JSE-listed Cullinan refers
to legal action instituted against it and other
defendants for R42m plus interest “in relation to
the alleged unlawful withdrawal of pension funds
surpluses...in respect of the pension fund established
by the Company”. The pension fund is Powerpack,
in liquidation, that had participated in the “Ghavalas
option”.
Whatever the merits of the curator’s claim, the fund
has so far received R108m in “settlement payments”
that curator Tony Mostert had allocated to it. Since
the fund now has no members and no pensioners, it
would seem to have no beneficiaries for distribution of
the monies.
If the fund has already been fully compensated by
the “settlement payments” for any alleged loss, then it
could only be former members possibly in line for an
additional windfall.
n
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Enhanced investment solutions
The present environment combines needs with opportunities,
believes De Wet van der Spuy of Liberty Corporate.

A

gainst the backdrop of volatile markets, evolving regulation and the rising cost of living, the right decisions on
retirement planning become increasingly
important.
This has prompted widespread reconsideration of investment strategy and a subsequent shift within the SA industry towards consolidation of retirement funds.
Change is being driven by government
(through retirement-reform proposals)
and by the industry (as service providers seeking to align with the changes and
stay competitive).
Over the past seven years, there’s been a
33% decline in the number of funds registered by the Financial Services Board.
This compares with a 100% increase in
participating employers of Liberty Corporate’s umbrella fund, the largest industry
umbrella fund measured by participating
employers and members.
A major benefit of the consolidation
into umbrellas is improved governance.
Employers and members receive unrestricted access to professional and experienced trustees that they may not have
had in a standalone fund. Using a wellgoverned umbrella fund simplifies an
employer’s operations, providing more
time and resource to focus on core business activities.
Employers can also enjoy significantly
increased efficiencies. Umbrella funds
provide economies of scale, hence lower
administrative and investment costs. A
large fund has much greater negotiating
power to reduce fees and overall administration costs.
For members, consolidation offers greater cost benefits and in many cases extended investment choice options. Also,
members pay only for what they choose;
those members who select a trustee de-

fault investment option
are likely to pay lower
costs.
Another significant focus is on appropriate
default investment options. Treasury’s proposals suggest that
introducing
default
investment
options
into retirement funds
could have numerous
advantages, such as allowing passive investment to play a bigger role and so to
reduce costs. A well-developed default
solution will also enable elimination of
unnecessary guarantees as well as the
removal or avoidance of performance
fees.
This default solution not only protects
members from making poor investment
decisions but also has significant cost
benefits for employers and service providers.
There is a great deal of bias in the system. Default solutions help to address
this pitfall without individual members
having to think about it. Most people
who make decisions themselves invest
too conservatively.
Through a default life-stage solution,
this problem is automatically overcome
as it allows for a more
aggressive investment
strategy for younger
members that gradually shifts towards a
more conservative and
protected strategy for
members nearing retirement. But a financially-savvy
member
with specific needs has
the option to switch out

of the default into his or her chosen investment portfolio at any time.
A most important consideration in assessing a default option is to analyse the
investment component over and above
the choice of administrator. The advantages of making the right choices on investment component and strategy for
one’s member profile far outweigh those
of selecting the cheapest administrator.
The chart below shows that a standard
default solution (with a CPI +5% per annum return target and administration
fee of R30 per member per month) still
provides a 20% higher retirement benefit than a default solution that carries
an unnecessary guarantee charge of 1%
per annum for which administration fees
have been discounted by 50% (to R15
per member per month).

www.libertycorporate.co.za
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COVER STORY

Credibility is key
The shine of star state witness Peter Ghavalas has been tested
under cross-examination in the criminal trial of Simon Nash.
What transpired is not only of historical value.
For instance, who’ll ultimately benefit from the mega-millions of rand spent
ostensibly in the interests of fund members and pensioners?

I

magine that you receive a call from an
investment banker. “I have an idea that can make
a lot of money for you and your company,” he
says. “Come in and see me.”
Sounds like an offer too good to refuse. Off you go
to the bank, ushered through the protocols and enter
the professional office of the great man. His personal
assistant brings in tea and sits you down for a powerpoint presentation. The banker shows you, step by
step, how he can realise value in the surplus of your
company’s defined-benefit pension fund.
There’s a veritable fortune to swish hither and
thither. Nobody loses. Everybody gains.
The banker is proud. “It’s my intellectual property,
worked out all by myself,” he explains. “What’s more, it’s
perfectly legal. It’s been approved by our in-house team
and by experts in pension-fund procedures.”
When you scratch your head, he suggests that you seek
your own advice. Then he rattles off the names of outside
actuaries, advisors, attorneys and counsel – all prominent
and reputable – who’d provided favourable opinions.
By this time you’re salivating. “Where do I sign?”
you can’t ask quickly enough.
And so this scene from the mid-1990s, in the
Nedbank offices where banker Peter Ghavalas worked

his magic on nine pension funds, shifts to the mid2000s when employer-executives who remained in
the funds and respective administrators of these funds
variously paid monies back to the funds.
By this stage, all the “Ghavalas funds” were under
curatorship. Some erstwhile executives of principal
employers paid multiple millions of rand, in plea
bargains where they admitted participation in the
illegal “Ghavalas scheme”, while former administrators
Alexander Forbes and Sanlam paid hundreds of
millions in settlements without admissions of guilt (see
particularly TT Sept-Nov 2011).
Now the scene moves arduously to the present.
In a room that’s seen better days at the Johannesburg
commercial crimes court, the prosecution of Simon
Nash is well into its third year (TT June-Aug). Nash had
elected to defend the charges against him in respect of
the Sable Industries pension fund.
It’s the first, and so far only, criminal trial on the
“Ghavalas scheme”. Nash is charged with such heinous
offences as fraud and money laundering, related to the
“stripping” of pension-fund surpluses, which potentially
carry long prison sentences.
Standing in the witness box is Ghavalas himself.
He’d returned from Australia to be a state witness in
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terms of his plea-bargain agreement that granted him a
conditional indemnity from prosecution.
There appear to be two main issues. One is what
made the scheme illegal, at a time when there was no
certainty as to whom a fund’s surplus belonged; it was
only made certain by surplus-apportionment legislation
in 2001. The other is the guilt of Nash through having
participated in the scheme and benefited from it.
It’s common cause that “sales and subscription
agreements” between Ghavalas and the funds weren’t
made to the Financial Services Board. Was such
disclosure material in persuading the FSB to grant
approval, under s14 of the Pension Funds Act, for the
transfer of employee members into annuities while a
handful of principal-employer executives remained
in the fund to benefit from surplus transaction? Yes,
said the FSB. No, said Ghavalas in his pre-plea bargain
affidavits.
Whose responsibility was it to decide that disclosure
of these agreements was material, not merely to be
considered what Ghavalas described as an “accelerated
contribution holiday” for the principal employer to
a fund in surplus? Who was required to make the
disclosures? Did non-disclosure constitute a fraudulent
misrepresentation to the FSB?
Much might turn on how the court finds the
credibility of Ghavalas as a witness.
Through his evidence-in-chief, he was cool and
factual in describing how the scheme worked (see box).
The sales agreement, he explained, “was essentially the
agreement whereby the selling company sold the shares
in a dormant subsidiary to the Lifecare group (totally
different in ownership and management from the JSElisted Lifecare of today). This agreement contained “the
normal commercial transaction clauses”.
The subscription agreement, for its part, provided
for commissions by way of a dividend mainly to his
private family company. Dividends would come from
the selling company, he said, in a “methodology to put
the actuarial surplus in a stated-benefits pension fund
into the hands of the principal employer of that statedbenefits fund”.
Members of the pension fund would be moved to
different funds, he elaborated, leaving two or three
active members in the fund. The principal employer

Ghavalas . . . abrupt turnaround
(dormant subsidiary) of the fund would then be sold to
the pension fund of Lifecare (a holding and operating
company in which Nedbank had invested).
Prosecutor: Why was it necessary in your methodology
to have two or three members remaining in the pension
fund that was targeted?
Ghavalas: To give substance, or disguise if you like,
the fact that we were merging simply for accessing the
surplus to the pension fund.
Prosecutor: What happens once the FSB issues a s14
certificate?
Ghavalas: What should have happened was all the
assets of the target pension fund should have merged
with the assets of the Lifecare pension fund. What
in fact happened was that the surplus in the target
pension fund was paid across to the Lifecare pension
fund (which then) paid for the shares in the principal
employer.
Prosecutor: Including the assets that would be providing
for any liabilities that the pension fund still had?
Ghavalas: That is correct. Out of those assets the
pension fund’s administrator would buy annuities for
the pensioners and the three or four (remaining) active
members would be transferred back to their original
pension fund.
Prosecutor: What should have happened with the
actuarial surplus?
Ghavalas: It should have been merged with assets of the
Lifecare fund.

T

he court then focused on Ghavalas’ presentations
to clients. The power-point slides showed that
the scheme had to comply with relevant legislation,
including fund rules, and had to be approved by the
FSB.
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The court: Is there anything (in your presentation) that
should have been part of the fund which is not there?
Ghavalas: Yes, the three or four active members.
The court: All that reengineering would take place in
order that you can create a fund that would have only
pensioners and the surplus?
Ghavalas: Correct.

B

eginning his cross-examination, Willem de Bruyn SC
asked Ghavalas whether he’d confirm an earlier denial
under oath that he’d committed any wrongdoing. “No,”
Ghavalas replied. At the “particular time it was difficult”
for him to admit wrongdoing, but he now admitted it.
“The wrongdoing was that I knew that the
applications to the FSB did not disclose the full
facts,” he said. “I did know that, in applying for the
s14 (certificates), the professional parties would
be misleading the FSB. I did know that the entire
transaction was a smokescreen to put . . . the bulk of
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the actuarial surplus into the hands of the controlling
company of the principal employer.”
De Bruyn: Where do you get the information that the
FSB was misled?
Ghavalas: I read this in the various inspection reports.
De Bruyn: So if the inspection reports are wrong, your
evidence here is wrong?
Ghavalas: Correct.
De Bruyn: Then you are squarely and solely relying
upon the inspection reports of Cor Potgieter? (These
reports had previously been dismissed by the court for
their hearsay and opinion.)
Ghavalas: Correct.
De Bruyn: At the time, when the applications were
made, you did not know the content of what Alexander
Forbes had compiled in the application?
Ghavalas: Correct.
De Bruyn: You believed that the transactions were in all
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C

ompany X buys Company Z. Both companies
are principal employers of their respective definedbenefit pension funds.
If the fund of Z is in surplus, it has a positive value to
Z. This value is factored into the purchase consideration
paid by X for Z (in the same way that a deficit would be
factored). The value to X, having bought Z, would be in
subsequently merging the two funds so that X then enjoys
a “contribution holiday” i.e. as the principal employer, not
to make further contributions to the merged fund until the
surplus is used up.
Once used up, contributions from X would need to
recommence in order that the merged fund (where X is the
principal employer) is able to honour its defined-benefit
promise to members. A legal “contribution holiday” is
distinct from illegal dealing in pension-fund surpluses.
The distinction comes to the fore in the Simon Nash
trial.
Midmacor Industries, where Nash was managing
director and a minority shareholder, had a wholly-owned a
subsidiary called ProBase. This dormant subsidiary was the
principal employer of the Sable defined-benefit pension
fund. ProBase was sold by Midmacor to Lifecare (not to be
confused with today’s Lifecare company).
The sale enabled Lifecare to merge the Sable fund
with its own and thus for Lifecare to enjoy a contribution
holiday from use of the surplus in the Sable fund; in
other words, for Lifecare to benefit from not having to
make cash contributions to the fund until the surplus was
consumed.
So far, so good. But the waters became murky when
Lifecare took money from the merged fund to pay for
its purchase of ProBase. This had not been discussed
between Midmacor and Lifecare and did not form part of
the agreement by which Midmacor had sold ProBase to
Lifecare.
In his evidence, Peter Ghavalas said as much. He
testified that neither Nash nor the Midmacor financial
director could have known about Lifecare’s intended use
of the merged fund’s money because it had not been
disclosed to them. Neither had it been disclosed to the
Financial Services Board.
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It was an internal arrangement, he said, between
Lifecare and its pension fund. Ghavalas was a director
of the former and a trustee of the latter. He saw this
arrangement as effecting an “accelerated contribution
holiday” in that Lifecare, by not paying for ProBase from
its own resources, instead took an advance on the longerterm cash savings it would have made through consuming
the fund’s surplus.
These transactions took place around 1994, prior to
the 2001 surplus-apportionment legislation. At the time
Ghavalas, a senior executive in Nedbank’s Nedfin division
which he represented on a number of clients’ boards,
advised Nash and the Midmacor financial director to seek
independent advice from the Sable fund’s administrator.
He happened to be Aubrey Wynne-Jones. Ghavalas
revealed in evidence that, unbeknown to Nash until
many years later, he’d paid Wynne-Jones a R720 000
commission for having introduced him to Midmacor.
Back then, in the mid-1990s, members of the
overfunded Sable comprised four Midmacor head-office
employees (including Nash) and about 150 pensioners.
Once the pensioners were transferred into the Lifecare
fund, with their concurrence, Lifecare protected their
pension promises by procuring annuities from Old Mutual
and Sanlam.
As it turned out, these annuities not only protected
them but also provided them with a 20% excess over
their defined-benefit promise. Accordingly, the pensioners
suffered no prejudice and actually gained from the
transaction.
What then of the four Midmacor head-office
employees? They did not participate in the Sable surplus,
as alleged, but in discounted proceeds from the sale of
ProBase to Lifecare. These entire proceeds were used by
two Midmacor subsidiaries for the purchase of equipment
to help them compete against Chinese imports. That, at
any rate, is how the Nash defence presents it.
• Note: The detail here focuses on Sable, but
broadly it illustrates how the ‘Ghavalas scheme’
operated amongst all nine pension funds in
various companies that were party to the scheme.
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respects lawful, and lawfully executed?
Ghavalas: Correct.
De Bruyn: You had no inkling or indication that
Alexander Forbes would do anything wrong?
Ghavalas: Correct.
De Bruyn: That is the basis on which you sold the
transaction to, amongst others, Mr Nash?
Ghavalas: Correct.
De Bruyn: You made Mr Nash believe that it would be a
valid and lawful transaction?
Ghavalas: I believed it myself.

A

s the three-day cross-examination concluded, De
Bruyn put it to Ghavalas that he was a liar: “Last
Thursday you told us ‘I made Mr Nash believe that it
would be a valid and lawful transaction’. That is exactly
the opposite of what you have now just told us. Which
one is true? One of them must be untrue and false?”
Ghavalas: The one I have just told you is true.

The trial will proceed sometime next year. Before it
does, the High Court is to hear an application by Nash
on whether the FSB and curator Tony Mostert had
access to privileged information following the removal
of computers from his office and a breach of client
confidentiality by attorney June Marks. Should the court
rule in favour of Nash, it will presumably be argued that
his criminal trial is unfair and will have to be abandoned.
It’s come a long way to go nowhere, not only for
Nash personally but also for the whole controversy of
allegedly illegal stripping of pension-fund surpluses.
Many millions of rand have been spent on legal costs,
out-of-court settlements, plea-bargain payments,
curatorship fees and trial days.
By the end of all this, it’s hardly conceivable that
there’ll be no finding on the legalities. Or that, almost
20 years after the so-called strips, costs will eclipse the
payouts claimed for fund beneficiaries still capable of
being traced.
n
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JSE RULES

Fit for a King
Uneasy lies the head that wears a crown, wrote Shakespeare.
Before the red carpet is laid out for an attempted tax evader,
there’s a certain regulation that should be tested.

D

ave King is having a swimmingly good
time, as well he might. Not only is the
fight with SA Revenue Services behind
him but, since the decade-long tax dispute
was settled in August, the share price of JSE-listed
Micromega Holdings that he controls has shot the
lights out. In the past three months, the price has
rocketed – at one stage, by over 400%.
It’s like magic, reflecting gloriously on King’s
ability to run the company unfettered by distraction.
Yet investors who recall the debacle of Specialised
Outsourcing Ltd (SOL), from which King made the
mega-millions that became the subject of his SARS
marathon, might nevertheless be “advised to deal in
the shares with caution” as the jargon has it.
King could have a way to go before his reputation
is restored in the eyes of institutional investors,
particularly those whose clients (such as pension
funds) lost out the last time. He’s now made
admissions that belie his earlier denials. They’re
preceded by the stain of the 2006 court case when
Justice Southwood shredded his credibility over
dealing in the SOL shares.
And last time round, he and colleagues had to face
an exhaustive interrogation by the Financial Services
Board into alleged insider trading that accompanied

the SOL debacle. “Why are you now making such a
fuss?” King amiably asks TT. “The investigation found
nothing.”
That’s a little exaggerated. More accurately, the
FSB submitted its report to the National Prosecuting
Authority. It was considered in the 36 charges, ranging
from racketeering to fraud, subsequently laid against
King.
“I was acquitted!” he happily recounts. Indeed he
was. However, the trial left a cloud because the court
made no finding. The state had to drop charges when a
crucial witness was unable to testify and documentary
evidence – some 200 000 documents had been
seized – was ruled inadmissible through procedural
irregularities. “It’s not my fault that the NPA stuffed
up,” he laughs.
Such a big joke, given the legal costs to the state
and King that embrace expenses of all the criminal and
civil actions as well as the enquiries and investigations
over the years. The amount of King’s settlement and
fine, with costs added, equates to perhaps half of the
R2,5bn (including penalties) that SARS had ultimately
computed.
Is he entirely out of the woods? Well, yes but maybe
no. Yes, in that he needn’t bother about the Financial
Markets Act so far as a revival of the SOL controversy
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u The subject of a formal investigation by any
regulatory or government agency.

King . . . a star again
is concerned.
The FSB is precluded from using its extended
powers under this Act – to investigate and impose
administrative penalties for insider trading, market
manipulation and false reporting – because it only
became effective last year and is not retrospective.
Also, were the FSB to invoke earlier legislation
applicable when the market abuses alleged against
King took place almost 20 years ago, it would be
practically impossible to summons witnesses who
might still be around and to rely on their memories.

M

aybe no, in that there are prevailing JSE rules on
the “fit and proper requirements” for directors
of listed companies. They’re considerably broader
than the Companies Act requirements, which cover all
directors of all companies, and they give the JSE wide
discretion.
They say that an officer or director of a listed
company must “comply with such criteria of good
character and high business integrity as the JSE deems
fit”. In determining compliance, the JSE will take into
account such factors as whether the person has been:
u Convicted of an activity constituting a criminal
offence involving fraud or theft;
u Held civilly liable for fraud, theft, dishonesty or
market abuse;

Now look at the media statement, jointly issued
by SARS and King, on August 29. It details a courtratified plea and sentencing agreement, tantamount to
a conviction. Is accepting liability for contraventions
of the Income Tax Act, “including the failure to
disclose information and the failure to provide correct
information over a number of years”, not indicative
of dishonesty? Is the payment of a R3,2m fine, and a
further R8,75m to the Criminal Recovery Asset Fund,
not illustrative of serious offences?
Then what of all the previous statements under
oath, when SARS and King were at daggers drawn? Or
the findings of Justice Southwood that, for instance,
King’s evidence before an Income Tax Act enquiry
“was materially false and in certain respects a complete
fabrication”? Or the formal investigations by the FSB
and SARS? Maybe these questions remain relevant;
maybe they don’t.
The JSE requirements aren’t in the nature
of Companies Act strictures, the latter defining
the precise circumstances under which a person
automatically becomes ineligible or disqualified to
serve as a company director or prescribed officer;
for example, where the person has been convicted
of an offence “involving fraud, misrepresentation or
dishonesty” and sentenced to imprisonment without
the option of a fine.
By contrast, the JSE requirement seems open to
informed case-by-case interpretation on the criteria it
has set out. Saying sorry doesn’t necessarily vaporise
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the causes of the apology. Rather, they provide a record
for the rule to be interpreted.
Then, were it to consider the circumstances of a
particular case and conclude that the record of the
person being examined falls short of the “fit and
proper” standards that the rule envisages, the JSE
sanction is obscure.
The rule states: “Dishonesty or deliberate omission
in an application to the JSE will result in immediate
disqualification of a person’s fit and proper status”. On
a simple read, it could be taken to mean that a person
who has admitted to dishonesty but doesn’t make “an
application” to the JSE, has the “good character and
high business integrity” that the rule requires.
That’s looks anomalous. It’s accompanied by
vagueness on how processes to interrogate the
rule’s application are to be triggered, whether on a
complaint or on the JSE’s independent initiative, and

the penalties to apply in the event that the rule is
held to have been breached. Equally unclear are the
consequences; for instance, the effect that withdrawal
of “fit and proper” status is supposed to have.
So far as can be ascertained, the JSE (supervised in
the execution of its regulatory responsibilities by the FSB)
has never sought to invoke the requirement, at least in
relation to a serving director suspected to fall within the
JSE’s criteria. Here’s an opportunity for one of the world’s
best-regulated stock exchanges to make a start.
It’s an occasion for the JSE to reflect on why the rule
exists and to use the high-profile King matter to explore
its continued relevance. Better still, the JSE will interpret
the rule in the King context and come to a conclusion
one way or another that it will publicly explain.
Unless this “fit and proper” requirement is applied,
in a manner that its purpose becomes evident, it might
as well be abandoned.
n
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RESPONSIBLE INVESTMENT

To move it along
Launch of the Sustainable Returns project, the culmination
of exhaustive research and consultation,
switches from a talk shop to practical assistance for implementation.

B

ombarded with pressures to support
“sustainable investment”, like it or not,
trustees of pension funds and their asset
managers can become befuddled. How
seriously must they take it? How do they implement
it? Is it merely a cosmetic decoration or is it a fiduciary
duty that actually requires proper compliance?
Help is at hand. It comes in the form of a 94-page
easy-to-read publication entitled Responsible Investment
and Ownership: A Guide for Pension Funds in SA. Get a
copy from the Principal Officers Association.
Launched in September by the International
Finance Corporation and the POA, it’s the product
of two years’ engagement with the SA pension-fund
industry inclusive of government, organised labour and
investment-service providers. Also involved was the
UN-supported Principles for Responsible Investment
(PRI). Thanks to the government of Norway for having
funded the Sustainable Returns project.
It’s intended to underlie the ground-breaking
initiatives in SA, particularly by the revised Regulation
28 and adoption of the Code for Responsible Investing
in SA (CRISA). The initiative aims to boost their
practical meaning.
Giving it the stamp of his endorsement is Finance
Minister Pravin Gordhan. Opening the launch function,
he said on video: “The investment decisions of the
country’s retirement funds have a direct bearing on

pensioners and the society where they will retire. Their
size means they have unprecedented power to secure
sustainable long-term returns by insisting on high
standards of environmental care, social concern and
better governance in the assets where they invest.”
A bevy of speakers from SA and abroad addressed
different aspects. They were complemented by a panel
discussion that had to tackle three issues: what’s needed
for responsible investment (RI) to take hold in the SA
industry; how the
guide can become a
living document, and
ideas for moving it to
implementation.
First up was John
Oliphant, principal
executive officer of the
Government Employees
Pension Fund:
The RI journey
began in 1976
when the Rev Leon
Sullivan drafted a
code of conduct for
US companies doing
business in apartheid
Oliphant . . . foundations
SA. But jump to more laid
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Ramalho . . . clear mandates
recent history.
In 2005 the UNEP Finance Initiative (a global
partnership of over 200 financial institutions) put
out what famously became known as the ‘Freshfields
report’. It offered a legal framework for the integration
of environmental, social and governance (ESG) issues
into the institutional investment process. It set a solid
foundation for the PRI initiative, launched later that
same year by UN secretary-general Kofi Annan.
The GEPF was a founding signatory. Many other
institutions quickly embraced it, making the PRI a
significant milestone. To date the PRI has more than 1
000 signatories with assets under management north of
$32 trillion.
There’s an argument that a number of SA signatories
followed the GEPF only for marketing purposes. This
argument is backed by events in 2009 when the PRI
wanted to deregister them for implementation failure.
The GEPF intervened and requested that it be given an
opportunity to engage with the SA signatories.
This led to birth of the PRI SA network. A lot was
achieved through it, including inputs to the draft King
III at the time. It led to the 2011 creation of CRISA
because it was clear to us that King III would not be a
success unless we had an active shareholder base to hold
investee companies accountable. Next came the new
Reg 28 which requires trustees to take ESG factors into
account.
All the foundation work is now in place. But still
many pension funds are sleeping giants, not active
owners. Is it a knowledge issue, or are trustees unaware
of their ownership responsibilities? One only hopes that
the guide launched by the Sustainable Returns project
will close the knowledge gap.
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Next came Ansie Ramalho, chief executive at the SA
Institute of Directors:
King III and CRISA are flip sides of the same
coin. The former guides boards and directors on how
to execute their legal duties. The latter provides the
framework for institutional investment on RI.
Today, most investment in large companies is
by institutions. It means that employees, through
their contributions to retirement funds, have risen
(albeit indirectly) to prominence as investors. That’s
why trustees of these retirement funds owe it to the
beneficiaries to invest in ways that will contribute to
sustainable outcomes.
Institutional investors are catalysts for either good
or bad governance of companies because they have the
power to hold boards to account. Many people blame
passive shareholders for contributing to the global
financial crisis.
A thought-provoking statistic is that the period for
retaining US-traded shares in the 1970s averaged seven
years. The current average is seven months. It begs the
question as to the behaviour that investors promote in
investee companies if there is an expectation of a return
within such a short period.
CRISA was intentionally drafted from the point
of view that the asset owner, e.g. pension fund, is
ultimately accountable for the RI of those assets and
should ensure that this ethos is followed by service
providers, e.g. asset managers and consultants. Recent
research by the CRISA committee shows that this
approach is not well understood and executed.
A critical area that needs to be addressed, to achieve
clarity, is for asset owners to agree unambiguous
mandates with service providers that enable asset
owners to hold service providers accountable.
She was followed by David Couldridge of Element
Investment Managers:
SA has 44 signatories to the PRI. Unfortunately,
only five are asset owners so mandates requiring an RI
approach have been slow.
Our industry’s system of incentives is not aligned
with the long-term liabilities of our funds. It encourages
managers to take action that is sometimes not in
the interests of funds’ beneficiaries. Short-term
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performance can sometimes put longer-term returns at
risk.
We must assume that the current system will be
around for some time. If asset owners continue to send
out surveys and questionnaires without taking further
action, nothing will change.
In 2007 the PIC put out a R90bn tender. Its ‘request
for proposal’ to SA asset managers asked whether they’d
signed up to the PRI. Prior to the tender there were
only four signatories. Almost immediately afterwards, a
further 10 signed. A few months later, the number grew
to 18.
If trustees at the due-diligence or report-back stages
ask these questions of service providers, sustainability
integration and active ownership will follow:
u Will you please take me through your investment
process and show how you integrate material
sustainability or ESG issues? Could we have a
practical example?
u At the last report-back you gave us two examples of
your engagement activity. How do you expect that
these will add value or reduce risk for our funds that
you manage?
u Where and how have you exercised your right to
vote at shareholder meetings by proxy? Did your
vote help to reduce risk or add value?

Couldridge . . . powerful
levers

Finally there was
Aimee Girdwood,
a researcher and
consultant on
sustainability-related
policy:
There must
be a common
understanding of
what’s meant by RI.
Development of case
law, directives and
guidelines (such as
an updated PF130)
will go a long
way to assist the
interpretation and
application of these

Girdwood . . . costs impact
principles on a case-by-case basis.
At present there’s uncertainty on where to start, how
to apply, how to assess risks and opportunities, and how
to measure and assess performance. This does lead to
an increase in costs that, one hopes, can be mitigated
by developing a widely-accepted understanding of what
RI is; providing access to reliable data, and developing
processes and systems to implement. The Sustainable
Returns guide is key, as is the CRISA practice note on
disclosure.
We should not rely solely on asset managers. Pension
funds remain accountable and are therefore required to
correctly mandate asset managers, and to manage their
performance. These mandates need to be continually
reassessed over the life of the relationship between the
asset owner and manager.
From the floor there was Kerry Sinclair of RisCura:
We’ve worked with pension funds on ways to
incorporate RI into their investment-policy statements
and mandates. The biggest questions remain around the
costs and resources involved in RI implementation. To
generate momentum, these questions must be tackled
meaningfully and directly.
The panel’s chair, not far removed from this
publication, had to stick in his oar too:
Traction requires much more bottom-up awareness,
from the level of the individual member of a pension
fund, of being a shareholder. This would be encouraged
if the individual’s annual benefits statement included
the main shareholdings of his fund and other pertinent
disclosures (see First Word in this TT edition).
n
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LAW AND PRACTICE

Workers’ perspective
About to retire from Borwa Financial Services,
Stephen Greybe has spent his career on the side of employees.
He recounts areas of abuse that deeply concern him.

L

aws are usually framed by lawyers who
don’t experience the coalface consequences
of implementation. It’s for this reason that
legislation and regulations, intended to be
just and fair, continuously evolve. Changes are largely
brought about at the instigation of stakeholders whom
the rules were supposed to have helped.
What happens in practice is especially relevant in
the pensions arena when there isn’t strict compliance.
Some role players simply ignore the law and develop
their own practices.
The Pension Funds Act cannot be the sole reference
that determines behaviour. Also to be taken into
account are, in particular, the Labour Relations Act
and the common law as well as the Constitution itself.
In fact, the Constitution and Bill of Rights didn’t exist
when the Pension Funds Act was first framed. Now
their coexistence causes confusion:
• S14 transfers
In practice, this section of the Act has created massive
problems when attempting to reconcile it with s18
of the Bill of Rights on freedom of association. The
Registrar has made great strides in trying to correct
matters through PF120 and establishment of a

department to deal with transfer approvals. Directive
number 6, issued by notice in the Government
Gazette, more recently seeks to clarify the procedures
to be followed for s14 transfers.
However, and again due to lack of precision, this
piece of follow-up falls short of ensuring that there is
a common understanding and a common practice. It
might be due to the drafters ignoring the impact of the
other legislation. Thus the following practices endure:
(a) Employers take decisions to transfer their
members and their assets to other approved funds
without adequate explanation or freedom of
choice being offered to their employees who are
members of an existing fund;
(b) Employers do not allow proper freedom of choice
i.e. practices have evolved where employers
simply transfer employees to the fund of the
employer’s preference whilst the employee is
still employed. This leads to huge administrative
problems because contributions cease and the
existing fund is unaware that the member has
left. The appropriate course of action is to have
joint presentations from both funds and allow
employees the freedom to choose the fund they
think will provide them with the best financial
package. Naturally, in such a case the employer
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who are members of the “favoured” fund;
(f) An employer offers its employees the choice.
But once the choice has been exercised in a fair
and democratic process, the employer recants
because it is unhappy with the decision. This
can be hugely prejudicial to members if inferior
benefits become payable after the effective date of
their options.
• Amalgamations and liquidations

Greybe . . . get real
is attempting to avoid following the correct
procedure for fear that the employees will choose
the fund that is not preferred by the employer;
(c) Large administrators/insurers avoid joint
presentations by competing funds to the members
themselves. They fear that, if both funds present
and members are allowed the freedom to choose,
the choice might not be in their favour. This
unfair to members because, on a cost-to-company
basis, employers’ contributions to funds constitute
employees’ deferrred pay;
(d) Large administrators sometimes entice employers
by marketing reduced contribution rates. It can
be argued that their acceptance constitutes unfair
labour practice and contravenes s25 of the Bill
of Rights (in this instance, the member’s right
not to be arbitrarily deprived of property by way
of the lessened contribution i.e. to the member’s
deferred pay);
(e) Employers wanting to discourage employees
from joining the fund of the employee’s choice
often discriminate against the employees who are
already members of the “unfavoured” fund by
increasing employer contributions for employees

This is another avenue open for abuse by employers. It
arises when there’s a company takeover and s197 of the
Labour Relations Act (which requires that parties to
the amalgamation consider the benefits enjoyed by the
employees before the final agreement is completed) is
not taken into account at all.
In such cases it’s the norm that the most influential
party in the amalgamation takes a decision that
all employees must become members of its fund.
This decision in itself is not the problem. Rather,
the problem is that the employer doesn’t follow the
proper s14 procedures and simply transfers the
employees. When the employer meets with objections
from members of the previous fund and its trustees,
the employer is seen to resort to intimidation and
discrimination.
Liquidations are not really a problem on due
process. However, they are a problem when an
employer deliberately liquidates a company solely to
avoid bankruptcy, It then start a new company but, on
liquidation of the old, it offers employees cash payouts
from the retirement fund while the new company
offers no retirement fund. This is to the detriment of
the employee’s retirement benefit.
• Election of trustees
With the advent of umbrella funds, this aspect of the
Pension Funds Act needs to be reviewed. As it stands,
fund members have the right to elect half of funds’
boards. For this right not to be similarly extended into
umbrella structures would be an arbitrary deprivation,
contravening the Constitution.
n

Have employees/fund members claimed all their retirement fund benefits
from all previous employers they’ve ever worked for? Since they probably haven’t,
Ian Haigh* advises them on what they should do.
People who work for a company normally belong to a
retirement fund. There are large umbrella funds for specific
industries such as those with Bargaining Council agreements.
Their employer should also have a retirement fund for its
employees. Members should check their pay slips to check
whether a payment is coming off it to go to a retirement fund.
Many employees during their working lives have worked for
many employers. When they change employers, they may
not know that they belong to a fund and so do not claim the
benefit which comprises their own contributions, employer
contributions and interest growth. If they do not claim their
money from the fund after 24 months from leaving the
employer, the money could be transferred to the Guardians
Fund run by the Master of the High Court or be transferred
to an unclaimed benefits fund. Or it may have remained in
the fund as an unclaimed benefit.
During the early 2000s all funds had to go through a surplus
apportionment exercise that included past members. This
has resulted in members, who left their employer and taken
their full benefit at the time, possibly having a further benefit
due to them from this surplus-apportionment exercise. It
is therefore worth contacting your old employers to ask
whether they had a surplus exercise and, if so, whom to
contact to establish whether any surplus is due.
Any employee who has left an employer without taking his or
her retirement fund money at that time, should in fact make
enquiries from the former employer. Employees who know
to which pension or provident fund they belonged should
approach that fund directly.
The mining industry and the security industry, for example,
have many unclaimed benefits in both the industry umbrella
funds and the employer funds. Billions of rands in unclaimed
benefits need to be claimed. They must be returned to fund
members.
Fund members will have to prove they worked for the
company. A copy of a pay slip, appointment letter or
employment contract is necessary. So too is your ID
document.
The large industry umbrella funds and commercial umbrella
funds run by retirement-fund administrators all have
participating employers. Each employer has its own fund in
the umbrella fund and all members/employees have their

own individual accounts.
When working for
an employer and the
employee belongs to
a fund, all employees
should annually receive
individual benefit
statements. They’d show
how much the employee
has saved and the other
benefits that apply.
The big umbrella funds,
the unclaimed-benefit
funds and the Guardians
Fund employ tracing
agents to try finding
members who have left
their employer and not
claimed their benefits.
The Financial Services
Haigh . . . billions await
Board is constructing a
website facility to search
for unclaimed benefits. In any event, you can contact the
Guardians Fund through any Master of the High Court office.
There are many commercial unclaimed-benefits funds. You
should to try to establish which fund your former employer
would have used for sending the unclaimed benefits, and
then contact that fund’s administrator.
Do not let lawyers or other agents offer to get the money
unless their fees are inexpensive. Members should rather get
for themselves the money owed to them.
Any good financial advisor should establish from clients
which employers they’ve worked for, what benefits they
received on leaving, and whether there was a surplus scheme
subsequent to them leaving. There might still be monies due
to them.
* Ian Haigh CFP is a director of Mvunonala Holdings
subsidiary Bophelo Benefit Services, a licensed Financial
Services Provider.
www.bophelobenefit.co.za
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COMPANY REPORTS

Improved worth,
gradually
‘Integrated reporting’ promises to measure the intrinsic value of
companies and thereby become a vital tool for the long-term investor.
Rob Worthington-Smith, a director of the Trialogue consultancy,
asks whether these reports measure up to trustees’ expectations.

I

f you’ve been reading annual reports for the last
decade or two, you’ll have noticed a significant
change in the messaging, the approach and the
content.
They used to comprise multiple pages of
management accounts and densely worded ‘notes to
the financials’. The glossy pages at the front were often
not much more than a PR brochure.
The sustainability movement presented corporate
reporters with the opportunity to write warmly
in those same glossy pages about the company’s
contributions to ‘uplift’ society through its corporate
social-investment programmes, and preserve the
planet for future generations through various
environmental initiatives.
Annual reports have long been in an identity crisis,
for the glossy pages have been largely irrelevant to the
actual issues facing the business, while the financial
reporting was – indeed still is – a look into the rearview mirror at what’s happened to the company’s
financial capital. Where can one find unbiased

reporting on non-financial capital, such as customer
satisfaction, the management of scarce employee talent
and the responsible custodianship of scarce natural
resources?
During the first decade of the new millennium,
a few companies began to take a more holistic view.
Companies in the mining and resources sectors
have long reported on issues such as safety and
local economic development. And Woolworths, for
example, has gained the high ground with reporting
on its ‘Good food journey’. However, recent events
show there is still a long way to go before reporting
matches reality and truly serves the interest of today’s
trustees; those looking to reduce risk and earn
sustainable returns over the long term.

Soft issues affect your investment

M

any of the major market collapses, as well as
individual corporate failures, have actually
been a result of non-financial miscalculations. Greedy
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banks behaved irresponsibly in the ways they lent
money to vulnerable customers, almost collapsing the
financial system in 2007/8.
But that’s a well-worn example. More topical is
the current malaise that began with the Arab Spring
and seems to be spreading through emerging-market
regions – exposing issues founded on the fundamental
inequality of these societies.
Companies operating in emerging-market
regions face major risks. There are risks to
the company’s reputation (sourcing from
manufacturers violating human rights), to the
company’s operations (strikes and violent protests
by labour and communities dissatisfied with their
treatment), and to the company’s licence to operate
(non-compliance with social and environmental
legislation).

Determine intrinsic value

T

he integrated report should therefore identify the
longer-term societal and environmental concerns
facing the industry and the company. How the
company responds to these challenges, both through
risk management and through innovative solutions
that capitalise on the opportunities presented, will
determine its long-term success and by extension, its
true value as an investment. True (or intrinsic)
value incorporates ‘intangible
value’, or the value
inherent in
the company’s
relationships and
resources.
The Holy Grail
for the integrated report
therefore, is to be able to
communicate the company’s
response to its stakeholder
concerns and other challenges,
described in reporting jargon as
‘material issues’. Once these are
understood, indicators of company

performance can be defined, such as ‘number of
customer complaints to the ombudsman per million
transactions’, or ‘time lost to injury per x thousand
hours worked’.
Accurate reporting against such indicators allows
the reader to evaluate how effectively the company
is responding to its challenges and whether the new
company strategy will put the company in a stronger
competitive position relative to its peers.

Improvements needed

I

ndicators are an important driver of behaviour. Take
the current crisis in the mining sector. The Mining
Charter’s score (indicator) for community consultation
consists only of a ‘yes/no’ tick-box. How can such a
blunt reporting instrument contribute to the quality of
management’s response to this vital issue?
Another indicator on the Mining Charter
scorecard is the company’s spend on local economic
development (LED). Again, there is no indicator of
how effectively the LED budget is being spent on
programmes with sustainable impact.
These are issues that, being increasingly
understood by all stakeholders, will demand far better
measurement and reporting in years to come. Along
with better measurement will of course also come
better management, ultimately leading, one hopes, to
a more harmonious partnership between government,
labour and industry.

Maturity of leadership

N

ext time you read an annual report, take note
of that glossy front section. Look for companies
showing their stakeholders that they have a leadership
body that is prepared to face up to its challenges.
By measuring company performance and sharing
its strategic response, the leadership is showing you
how capable it is of building the company’s business
relationships and resources, and trouncing its less
responsive competitors. In the final analysis, it is the
company’s leadership that will determine the destiny
of your long-term investment.
n
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RisCura Consulting guide to responsible investing
Regulation 28 puts responsible investing on trustees’ agendas
and many are wondering where to start.
The first step is to realise that responsible investing is an
approach, not a product. It is not an asset class that should be
ring-fenced in a portfolio by investing in one of the many socially
responsible investment (SRI) products available on the market. It
goes deeper than this. It’s a way of considering all investments,
and cuts across different investment mandates, asset classes
and investment products.
Responsible investing integrates any factor that affects longterm sustainability, including environmental, social and
governance (ESG) factors, into investment practice. Put simply,
it is about balancing risk and return while considering the world
and society in which they live.
The issue of returns
A common belief is that investing responsibly affects returns
negatively. Yet every year, more and more international research
demonstrates that responsible investing does not, in fact, result
in lower returns.
In reality, responsible investing is being proven to affect fund
returns positively because it calls for a deeper analysis of
companies and their impact on markets and societies. This
should result in better decisions and, more importantly, reduced
risk by uncovering key issues that traditional number-based
analysis can miss.
Retirement funds are in the perfect position to drive long-term
thinking around responsible investing to parallel their longterm investment horizon. Retirement fund investing should
not be about 3-month, 12-month or even 3- year returns; it
should be about 10- 20-year sustainable returns. It is becoming
increasingly apparent that sustainable long-term returns require
the integration of ESG factors.
Where do you start?
Learn the regulatory frameworks on integrating ESG into
investments
The new Reg 28 pushes trustees to integrate the concepts
of investing responsibly into their strategy, and the Code for
Responsible Investing in South Africa (CRISA) sets the stage for
action on how to go about doing this.
Document your plan on responsible investing in your investment
policy statement (IPS)
There are many examples available of how you can begin to
craft the language and philosophy of responsible investing
and incorporate it into your investment policy statement. This
is an important step in formalising your Fund’s responsible
investment plan.
Ensure ESG expertise and focus is part of your process for
selecting investment managers
Probing managers on how they integrate ESG factors into
their investment process, policies and decision-making can be

Fair . . . practical advice
challenging, but should remain a priority.
Check on proxy voting by your asset managers
Asset managers are able to bring about change through
exercising the vote attached to the shares that they own or
manage on behalf of their clients. Trustees should be made
aware of the stewardship and/or proxy voting and engagement
policy adopted by their investment managers and should
receive regular reports on activities that relate to these policies.
Ask your investment consultant about their ESG focus
With the new preamble to Reg 28’s specific focus on investing
responsibly, consultants should be the thought leaders on
how ESG considerations impact idea generation, portfolio
construction, management and implementation.
Incorporating ESG into investing shouldn’t be overwhelming
Despite the variety of approaches in the market for responsible
investing, the requirement to consider ESG integration needn’t
be overwhelming for trustees. CRISA provides a valuable
roadmap for funds to meet the regulatory requirements, and
with the assistance of their services providers, trustees can
follow an easy to execute plan to get started.
Malcolm Fair, RisCura
www.riscura.com
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PREPARING FOR A HAPPY
RETIREMENT IS ACHIEVABLE
Q&A with Michelle du Toit
from OMAC Actuaries & Consultants
Old Mutual research* shows that 85% of correspondents fear
that they will not have money when they retire, while 42%
said that they have no formal retirement provision in place at
all. Furthermore, 39% will have to work after reaching their
retirement age, because they have not saved enough during
their lifetime.
Michelle du Toit, head of Old Mutual Actuaries & Consultants
(OMAC), says unfortunately many people realise too late that
they will not have enough money to retire on comfortably.
However, saving for retirement is doable if you start investing
for retirement from an early age and maintain a steady and
disciplined savings programme.To help, Du Toit answers some
crucial retirement planning questions below.
How much is ‘enough’, and is there any advice you can give
people when calculating their ‘enough’?
We believe, simplistically, that there are six key factors at play
to ensure a successful and comfortable retirement, namely:
how much you contribute; the time period you have saved
for; preservation (that is, making sure that when you leave an
employer, you do not cash in your retirement fund benefit and
spend the money in the short term but ‘preserve’ it by continuing
to keep it invested for your retirement years); your expected
retirement age; whether you choose the retirement product
offered by your employer or take the cash and invest it yourself,
and the investment return on your retirement savings. Each
individual’s ‘enough’, although different, will take these six
factors into account.
The example below shows that (subject to certain
parameters), if you start saving for retirement at age 25, you
could be in a position to retire comfortably on a contribution
rate of 14.55% of your monthly salary. However, if you only
start saving at a later date, you will have to save at a higher
contribution rate of your salary the older you get.
If you do not preserve your retirement benefit if you leave

your employer, but choose instead to take the savings in cash
and spend it, then this will have a severe impact on your final
retirement savings.
The table below shows how your final monthly pension will be
reduced as a percentage of your pre-retirement monthly income
(known as the ‘replacement ratio’) if you do not keep your
retirement income invested for your retirement years when you
change employers.
What will enable South Africans to make better decisions ahead
of retirement?
Unfortunately people do not have the knowledge they need to
start saving earlier in life, which may mean that South Africans
either do not understand or know how to save, or that they have
not received the communication necessary in order to make
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ahead of retirement?
People who find themselves in this situation should consider
lifestyle adjustments and changes, such as delaying their retirement
age in order to save for longer, or to start saving more towards
retirement. Reconsider your budget and what you spend your
money on, and possibly consider alternate income sources, such
as contract work (post-retirement).
What are some of the major pitfalls experienced by people
aged 55 and up who only start saving for retirement then?
We’ve seen that access to information regarding how to save is
simply lacking, and in many cases, even when people have access
to this information, they struggle to understand this information.

Du Toit . . . retirement more achievable
informed decisions.
From the ages of 45 to retirement, employers must communicate
to their employees early in the process – long before retirement
– on their available options. As this is a process, the earlier the
employer starts the conversation, the more empowered the
individual will be to make the right decision.
However, it is also up to financial advisors and trustees to educate
members of retirement funds to make the best decisions.
Our research* shows that 55% of respondents feel that they are
either not informed or poorly informed about the underlying
investments in their retirement funds. Fund members are clearly
lacking the crucial information they need to make informed and
sustainable financial decisions, not only during the savings phase of
their lives but also at retirement. Advisors need to provide more
relevant support for members during all stages of retirement
saving, which includes helping them understand how to save.
Do you have any practical advice for people who’ve reached
age 55 and realise that they do not have enough money saved

Cash flow is simply not available when you start saving for
retirement later life. There aren’t any promotional increases
at work at this stage, so there are very little additional income
streams. Medical inflation is also not factored into people’s
retirement planning, so many people are surprised when
their income cannot cover the escalating medical expenses. A
great way to overcome such a pitfall is to continue saving by
rechanneling the money. For example, when you are done saving
for your children’s education, continue investing but rather channel
this into your retirement saving.
What is your best advice for people who are preparing for
retirement?
It’s best to start saving early in life to avoid nasty surprises when
it is too late to do anything about it, and partner with a trusted
advisor who can give sound advice and help you to plan. Revisit
your plan periodically to check whether you are saving enough
for retirement. Additionally, retirement is not just about financial
preparedness, but there is also a psychological shift that needs to
happen. Retirement is an entire lifestyle change that will affect all
aspects of life, not just the pocket.
* Old Mutual Retirement Monitor 2013
http://www.oldmutual.co.za/
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PRI IN PERSON

View from abroad
Hugh Wheelan, managing editor of ‘Responsible Investment’ magazine in the
UK, attended the PRI conference. He summarises major points as he saw them.

I

nvesting in Africa was appropriately centre stage
at the seventh annual PRI in Person conference
held this year in Cape Town, South Africa.
The opening plenary was titled “Doing Business in
Africa today, understanding the political, economic
and social landscape”. Arnold Ekpe, former chief
executive of Ecobank Group (the Pan-African bank),
said international investors should have confidence
that they can invest profitably in the continent, despite
the perceived risks.
He pointed out that Ecobank, which operates in 34
African countries, had never experienced problems in
remitting dividends or had to shut down operations
because of social or economic concerns. But he
warned against a tendency to view Africa as a country
rather than 54 separate and very different markets.
Tshepo Mahloele, chief executive of Harith General
Partners (the South Africa-based infrastructure fund
manager), said investors needed to look at the success
as well as scare stories. The former included private
equity funds that had made 30% risk-adjusted returns
in some funds. Harith manages the 15-year old Pan
African Infrastructure Development Fund (PAIDF).
John Oliphant, principal executive officer at
South Africa’s ZAR1.2 trillion (€101bn) Government
Employees Pension Fund (GEPF), the largest in Africa,
said the scheme had invested $250m in the PAIDF,
alongside investment banks, financial institutions and
development finance institutions.

Mahloele said Harith had made a number of
successful club deals across Africa, including an
airport in Tunisia and cabling projects in Kenya.
The fund’s investment process considers ESG
(environmental, social and governance) risk factors
and reports on the development impact of the projects
it invests in. He said there had been no portfolio writeoffs to date and value impairment in just two of the
companies in which it had invested.
Ebrima Faal, regional director for Southern Africa
Resource Centre at the African Development Bank,
which turns 50 years old next year, also noted that
gdp growth in a number of African countries had
doubled in recent years, on a par with China and
India. The ADB was looking at issues of greener
growth and social mobility in its investment selections
and plans the launch of an ‘Africa 50’ fund to combine
institutional, private and government money for
infrastructure investment across the continent.
Discussing corruption, the panellists concurred
that it was a problem, but that foreign investors
coming into Africa had a duty not to be party to it.
Faal said: “Capital coming in has to be responsible also
and to work in a way that builds lasting partnerships
on the ground; not hot money.”
Oliphant of the GEPF urged pension funds to
partner with local players: “If I were to invest in Brazil,
I would want to invest alongside other pension funds
because they know the local references.” The panel
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Wheelan . . . African thrust
agreed that such partnerships would contribute to
a virtuous cycle to overcome another major issue,
engaging African capital to invest in its own continent.
Mahloele elaborated: “The commitment of longterm capital to the continent is very slow but corporate
capital is coming in. There needs to be a better
articulation of the risk/reward story in Africa.”
On a public policy panel, titled “How can investors
work with governments to create integrated capital
markets?” was Olano Makhubela, chief director of
Financial Investments and Savings at South Africa’s
National Treasury. He ran through the history of
South African regulatory moves on CSR/ESG, starting
with the 1994 King Code on corporate governance,
now in its third iteration, which includes integrated
reported via a comply-or-explain mechanism.
For investors, he pointed out South Africa’s
Regulation 28 calls on pension funds to consider
material factors in their investment affecting longterm performance, while July 2011’s Code for
Responsible Investing in South Africa (CRISA)
formally encourages institutional investors to integrate
ESG considerations into their investment decisions.
He added that CRISA was designed to assist and
nudge pension funds on ESG: “It’s a relatively new area
and the inertia so far has led to the nudge, after a lot of
consultation. We hope pension fund trustees will take
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these issues seriously without being told.”
One questioner asked whether, given the onerous
compliance issues of Regulation 28 for prudent
supervision of assets, trustees were using this an
excuse to put off doing anything about ESG.
Stephanie Giampocaro, senior lecturer in the
Graduate School of Business at University of Cape
Town, responded that the pre-amble to the regulation
was also “very optimistic about human nature” in
encouraging trustees to act on responsible investment:
“Materiality is key, so the question is how is this
measured? King is soft law and Reg 28 is soft law.
Given this, how can the trustees get the level of
sophistication they need to really do responsible
investment?”
Then there was a specialist workshop titled
“Mining in Africa: boosting sustainability in the
mineral economy”. Martin Kuscus, independent
chair of the board of trustees at the South African
Mineworkers Provident Fund, gave a hard-edged
local example. He noted that that the tragic violence
at the Marikana platinum mine, operated by Lonmin,
was a complex mix of poor housing, difficult work
conditions and aggressive unionization that pension
investors had to understand and act on where possible.
He urged that shareholder activism had to be part
of the solution in reigning in the rife inequality that,
he believed, was a serious issue in the sector due to
huge disparity between worker salaries and highly
paid executives: “Shareholder activism is pathetic here
in South Africa. It’s too nice and diplomatic, and the
management bonuses get bigger every year. The new
capitalists are the workers because it’s their pension
fund money.”
The panellists agreed that long-term investors
could start to make a difference following Marikana
by developing policies on mining companies based
around transparency on licensing issues, workers’
rights and employment conditions, water use and the
post-production rehabilitation of mines.
Investor visits to a Lonmin mine, prior to the
conference, could be part of that move to fully
understand the on-ground reality of their investments
and apply pressure where both values and financial
value are at risk.
n
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GRAVY
U

nless you’re unfortunate
enough to be nabbed
and imprisoned after
10 years like Jeff Levenstein of
so-called Regal Bank, the going
rate for commercial malfeasance
seems to be a lot less troublesome.
J Arthur Brown was fined R75 000
per count on which he’d pleaded
guilty, and Dave King agreed to a
sentence of R80 000 per count.
Now let’s assume, hypothetically
of course, that the JSE committee is
sitting to consider its rule on who’s
“fit and proper” to be a director
of a listed company. Would JAB
qualify?

uuuuu
atest report of the Fidentia
curators, published on the
FSB website, clearly lists all details
of what they’ve been doing: case
numbers; plaintiffs’ and applicants’
attorneys of record; defendants’
and respondents’ attorneys’ of
record; claim amounts; recovered
amounts; fees excluding work
in progress; counsel fees and
disbursements, and the status
of each matter (e.g. whether
finalised).
From the schedule, it’s easy
to see how the curators allocate
their legal work – like favourite
law firms – and to take a view on
whether the costs of all the legal

L

actions have been worthwhile. But
that’s only one point.
There’s another point. It’s that
the public disclosures required
from the Fidentia curators
should be applied routinely to all
curatorships. Strange that they
aren’t.
uuuuu
notice from evidence
transcripts in the Nash trial that
counsel called Peter Ghavalas a
“dishonest liar”.
That’s high praise, the
expression making Ghavalas an
honest truthteller and putting the
credibility of his testimony beyond
doubt.

uuuuu

I

uuuuu
he middle name of Arthur
Moloto MP, chairman of the
Government Employees Pension
Fund, is Kuena which means
“crocodile”.
So I’ve been scratching around
YouTube to see what happens
when a crocodile and an elephant
meet in unfriendly combat. In
each, the croc comes off second
best. Perhaps it’s an omen for John
Oliphant.
There are also memories of
P W Botha, known as the “groot
krokodil”. Look what happened to
him.

T

A

t first, I thought this
flag on the front page of
Business Report signalled a fresh
inside-page take on the GEPF
controversy.
But no. Relevant though it
seemed to the GEPF, the story was
about a road in Mpumalanga.

uuuuu
verheard during November’s
94.7 cycle race, when a young
couple was seen climbing a steep
hill on a tandem, from a deeplymoved lady spectator who’d rushed
towards them:
“Let him do the wooork! Let
him do the wooork!”
n
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Do you know
how to give
my people
more than a
pay cheque.
LIBER8 SMART provides your employees with
retirement savings, life and disability benefits, as
well as employee benefits in two simple decisions.

The reality is that employee benefits are often complicated and therefore something that only big corporations have.
But the simplicity of Liber8 Smart changes that. Two decisions and a set monthly fee will provide your employees with retirement
savings, life and disability benefits, as well as employee benefits. Two decisions: How much do you want to contribute to
their pension, and do you want to do it. So, to give your staff the Liberty advantage, contact our call centre on 0860 222 322,
SMS “SMART” to 43109*, visit www.libertycorporate.co.za or speak to your financial adviser or broker. Ask him, he’ll know.

The Advantage of Knowing

Liberty Group Ltd – an authorised financial services provider in terms of the FAIS Act (Licence No. 2409). *VAS rates apply.

