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Change the discourse

Pension funds can, and should, play a pivotal role in answering the plea 
from a person well qualified to make it. By default, the funds can shift 

SA closer to the win-win German model of cooperation between 
employer and employee for overall economic gain.

Opening the Actuarial Society of SA 
annual convention late last year, Dennis 
Davis concluded on a sharp note: “The 
future of this country depends largely 

on negotiating a course between those who believe 
in a minimalist state inextricably linked to austerity 
measures, and those who believe that only the state 
can achieve the transformation of our society as 
envisaged in the Constitution.”

Caught within this binary discourse, he argued that 
“at best SA is hurtling towards a cul de sac and at worst 
a fall from a socio-economic cliff ”. How to ensure that 
our route takes a different direction? “By beginning to 
think differently, developing a different discourse, and 
learning significantly from history.”

Davis is not only a sitting judge in the Cape High 
Court. He is also judge president of the Competition 
Appeal Court, a judge in the Labour Appeal Court, 
and chairs the Tax Review Committee appointed by 
Finance Minister Pravin Gordhan. 

With such credentials and range of perspectives, 
Davis is deeply wedded to the Constitution as a 
“transformative” charter. He’s clearly frustrated by SA’s 
“incoherent (industrial) policy located within a global 
economy still battling to find a coherent discourse”. 
Marked differences in the three major government 
strategy documents – the Industrial Policy Action 
Plan, the New Growth Path and the National 
Development Plan – frustrate SA’s ability to negotiate 
itself out of the difficulties that the world economies 
have had to confront since 2008.

In particular, having presided in the competition 
court over the Walmart/Massmart merger, he learnt 
that it is impossible to understand or respond to 
the changing global world unless there’s “vigorous 
engagement” with new forms of production sourced in 
a multiplicity of supply chains that have replaced the 
vertically-integrated firm.

Yet, as the national elections approach, the emotive 
SA discourse hones all the more around obsolete 
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cold-war polarisations. Stereotypical rhetoric on the 
role of the state – that hoary debate on the defects of 
capitalism against the failures of socialism to address 
inequalities and unemployment – gets nobody 
anywhere. How then to change the discourse?

Davis didn’t attempt to answer his question. But 
an obvious starting point must be in recognition of 
corporate ownership through pension funds. The 
more that trade union-backed funds become active 
shareholders, as they intend (see Cover Story), the 
stronger the probability that SA moves by default 
towards something akin to the German industrial 
model that has successfully integrated the interests 
of workers, corporates and the state to the inclusive 
benefit of the economy.

Pension funds, as shareholders, have no fiduciary 
duty to the companies where they invest. But 

trustees have fiduciary duties to their funds in the 
same way that directors have fiduciary duties to their 
companies. The source of commonality is in the 
convergence of these respective duties, for trustees 
and directors being similarly bound to act in the best 

interests of the parties for which they’re stewards.
As Reserve Bank governor Gill Marcus has put 

it: “German industrial relations are characterised by 
a high degree of cooperation between employer and 
employee organisations. Both workers and firms take 
a long-term view of the economy and both parties 
recognise the importance of sharing productivity 
gains. This allows for an alignment of incentives 
between workers and employers.”

Like Germany, she submitted, SA also needed at 
the micro or firm level “to find ways that enable the 
workforce to have greater knowledge of the financial 
affairs of the company and sector, while management 
needs to better appreciate the living and working 
conditions of the employees”.

In SA, to use the clichéd terms of the pervading 
discourse, by their nature pension funds are 

“capitalistic” vehicles for their role to invest people’s 
savings in private-sector companies. By their function, 
they’re also “socialistic” vehicles for the rights that 
shareholdings confer. When companies are owned 
by “the people”, in numerous collective investment 
schemes of which pension funds are the outstanding 
example, nationalisation becomes a nonsense and 
adversarial sloganeering becomes displaced by shared 
practicalities (TT Dec ’13-Feb ’14).

The proviso is that pension funds exercise the 
rights to which they’re entitled. These include 
engagement with companies and voting at shareholder 
meetings. They also include that asset managers 
comply with mandates thoughtfully formulated by 
trustees, that there is transparency and accountability 
on the engagement and voting processes, and that 
there isn’t merely token protest; for instance, on pay 
disparities where objections aren’t contextualised and 
explained.

Because pension funds rely on investment 
performance for benefits to members, there can be 
no tunnel focus on any single item of contention. At 
issue is governance as a whole, for investee companies’ 
prosperity and funds’ portfolio values to march in 
tandem.

If executives are to be paid less, will the right 
skills be attracted and retained? If workers are to be 

Davis . . . stern warning



6 Today’s TrusTee March/May 2014

paid more, will job losses result? If the company is 
getting away with abuse of consumers, or polluting the 
environment, or scrimping on product development, 
will trustees turn the other cheek for the sake of 
short-term earnings enhancement against the longer-
term prospects for dividend flows and share-price 
appreciation? Does social conscience come into play?

SA’s investment universe is far too small for 
pension funds to vote with their feet. They must vote 
with their hands, which means holistic consideration 
of their funds’ interests. It also means the ability to be 
heard in boardrooms, which they can influence, rather 
than the streets, which can be counter-productive. 
Equally, it’s for company boards to take heed.

The penny has taken a long time to drop, but now 
it has. The union-led launch of trustee body Batseta 
is potentially a game changer because, in seeking to 
use pension funds for promoting workers’ ownership 
rights, it combines capitalistic structures with 
socialistic infusion. The groundwork for interaction 
between the boards of funds and companies is laid. 

The mining industry stands out. Striking workers, 
members of funds invested in companies against 

which they’re striking, are oblivious to the connections 
between their pension benefits and the SA economy’s 
reliance on mineral exports. The platinum sector has 
been hit particularly hard by industrial unrest.

Its flip side is in the portfolio, for instance, of the 
124 000-member Mineworkers Provident Fund. Of 
its R22bn in managed investments at the last count, 
R800m is invested in such participating employers as 
Amplats and Northam (as well as a host of gold and 
coal mining companies). And of the R6,5bn invested 
directly in JSE-listed entities, there are big chunks in 
Impala Platinum and Lonmin too. Some 60% of its 
portfolio is in SA equities, reflective of conditions in 
the macro economy.

Then take the 300 000-member Metal Industries 
Provident Fund. Its biggest constituents are the 
National Union of Metalworkers (which last year 
crippled production at SA motor manufacturers) and 
Solidarity (these days more a labour service than a 
confrontational union). At last count, the market value 
of the fund’s investments was 36bn. No less than 70% 

was in SA equities.
To top them, of course, is the mammoth 

Government Employees Pension Fund with over a 
million members. Of the fund’s R1,2 trillion-plus 
portfolio, more than half is invested in SA equities. 
It mocks the case for nationalisation. It illustrates 
the potency of the Code for Responsible Investment, 
which the GEPF led, for the stakeholder activism that 
it propounds.

But all this can only be optimised if members of 
pension funds, in multitudes, appreciate the 

interrelationship of their immediate and ultimate 
interests. In contradistinction to the former defeating 
the latter, their pockets as individuals stand to benefit 
from their power as shareholders.

Unless this power is asserted, by research and 
engagement that bring directors and trustees to 
negotiated understandings, the SA firmament 
will continue along its predictable course: rising 
inequalities and unemployment; divisive labour 
tensions and inadequate fixed investment; lower 
domestic savings and reversals of foreign inflows; 
a hammered rand and raised interest rates; then on 
again to recommence the cycle of rising inequalities 
and unemployment.

To blame it on emerging-market contagion 
is a cop-out. It apportions responsibility to 

externalities for the home-grown constraints on global 
competitiveness, prerequisites for which are social 
stability and improved productivity. 

Back to Davis: “We cannot have a profoundly 
unequal society in which historical disadvantage is 
conflated with present disadvantage and still expect 
to develop a long-term viable constitutional society 
which is profoundly democratic and resiliently so.”

No. Not until we find ways to stop shooting 
ourselves in the feet. Such a way is certainly, as Davis 
told the actuaries, to change the discourse. It’s within 
the remit of pension funds to take a lead. n

Allan Greenblo, 
Editorial Director 
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SURPLUS STRIPS

Damp
squib

After all the hoopla, the Somerville plea bargain 
has some pretty clear lessons. 

Amongst them, trustees should be 
ultra-cautious in relying on expert advice.

F irst, the hype flows out. Then, the reality 
sinks in.

There’s a world of difference between 
the two. It was shown with J Arthur Brown 

over Fidentia. Late last year, in a much lesser league 
and lighter shade of grey, it’s shown again with 
Graham Somerville over the surplus-stripping 
‘Ghavalas option’. To the chagrin of the Financial 
Services Board, the National Prosecuting Authority 
appears to have inordinate difficulty in trying 
matters related to pension funds. 

Either the Somerville charges were overblown 
in the first instance or the NPA, despite exhaustive 
assistance from FSB investigations, accepted at the 
courtroom door that successful prosecution of these 
charges was a gamble not worth taking. This has 
not spared Somerville the fusillades of hot air, as it 
turns out, directed at him over the years when jail 
penalties were threatened for multi-million rand 
fraud and theft; not to mention being hit under the 
Proceeds of Crime and Prevention of Organised 

Crime Acts, with all their mafia-like connotations.
It ends with a whimper. In a nutshell, Somerville 

has agreed to a R1,5m fine for negligence. The 
R1,5m represents probably less than three weeks of 
legal costs for a trial that, had he pleaded not guilty, 
the NPA reckons would have lasted at least three 
months. The negligence is for not having ensured 
that, as a director of the Lifecare group (a different 
animal from the JSE-listed Lifecare of today) and a 
trustee of its pension fund, certain disclosures were 
made to the FSB.

Had these disclosures been made – without 
omitting any portion of the consolidated 

agreements by which the surpluses in the pension 
funds of six dormant companies were swished 
through Lifecare under the ‘Ghavalas scheme’ (TT 
Dec ’13-Feb ’14) – the FSB would have seen the 
transactions’ true purpose and disallowed them.

For directors and trustees generally, there’s an 
implicit warning. It’s that they aren’t without risk to 
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themselves, in their personal capacities, by relying 
on top experts paid top fees for professional advice 
and service. If that sounds pithy, consider some of 
the factors accepted in Somerville’s mitigation.

His big fault was that, according to the 
settlement statement, he’d been “persuaded by 
reputable persons such as (senior merchant banker) 
Peter Ghavalas and (leading fund administrator) 
Alexander Forbes” that the surplus transactions 
could be lawfully concluded; that the surplus in 
the fund of a dormant company belonged to the 
employer company, and that the documents relevant 
to the surplus transactions complied with relevant 
legislation while also containing proper and 
accurate information.

Neither Forbes nor Ghavalas had drawn 
Somerville’s attention to “a number of documents, 
such as correspondence by the Registrar and a legal 
opinion by a Forbes employee, which would have 
alerted (Somerville) that the transactions were 
unlawful, had they been disclosed to him”.

Forbes had processed the applications to the FSB. 
Reputable directors of Lifecare, including a former 

JSE president, had approved the transactions. 
Accountancy firm Arthur Andersen (then one of 
the ‘big five’) had vetted them.

They’d even obtained a legal opinion from 
Basil Wunsch, one of SA’s most highly respected 
commercial attorneys and later a High Court judge. 
“He advised us that such a transaction could be 
done provided that all the statutory requirements 
were complied with,” said Somerville. On whom 
did the directors and trustees rely for statutory 
compliance? Forbes, no less.

Which begs the question of whether, as the law 
stood in the 1990s when these transactions 

were effected, there was indeed compliance with 
all the statutory requirements. Only in 2001 was 
surplus-apportionment legislation introduced, and 
only in 2007 was the legislation made retrospective 
to 1980 (see box).

It deals with the “improper use” of a 
surplus. There was no problem with employers, 
controlling defined-benefit retirement funds, 
from taking contribution holidays while these 
funds were in surplus i.e. able to pay members 
the promised benefits. The problem arose when 
these funds were wound up i.e. how the surplus 
was to be apportioned between the employer and 
members.

The ‘Ghavalas scheme’ ostensibly merged the 
fund (in surplus) of a dormant company with 
the fund of an operating company (in this case, 
Lifecare). Pensioners in the former were moved 
with their consent to a life-office annuity, where 
their benefits were protected and actually enhanced, 
while their former employer sold the dormant 
company (at a profit that reflected the surplus in its 
fund) to Lifecare.

Executives of the dormant company benefited 
from the profit. Lifecare benefited from the 

surplus in the merged fund i.e. by being able to take 
a contribution holiday.
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Not good enough. As the Somerville settlement 
puts it on the example of the Mitchell Cotts fund’s 
purported merger with the Lifecare fund: “The s14 
certificate (for FSB approval of the merger) created 
the impression that a merger took place between 
two funds, whereas in fact a de facto merger did 
not take place as there was inter alia no transfer 
of members from the Mitchell Cotts fund to the 
Lifecare fund”.

If the s14 certificate had disclosed the true nature 
of the acquisition – the purchase of a surplus in 

the Mitchell Cotts fund under circumstances where 
the pensioners belonging to the Mitchell Cotts fund 
would have no claim or right to the surplus – the 
plea-bargain statement adds that “the Registrar 
would not have approved the transaction which was 
made under the guise of a merger contemplated in 
terms of s14 of the Pension Funds Act”.

But the Act as it stood at what date? Also, the 
part of the agreement not disclosed to the FSB 
concerned the disbursement of payments between 
Ghavalas (the intermediary), the sellers (of six 
dormant companies) and Lifecare (the buyer). It 
contained a confidentiality clause.

“At the time I regarded Ghavalas’ strong desire to 
maintain the confidentiality of the so-called second 
agreement as a legitimate concern on his part to 
keep the structure of the transaction confidential,” 
said Somerville. “Ghavalas represented to me that 
it was normal practice with merchant banking 
transactions.”

Indeed, it has long been the normal practice for 
dealmakers to try as best they can to prevent 

competitors from emulating their fee-earning 
intellectual property. However, the confidentiality 
clause did allow for disclosure of the second 
agreement when the parties were “bound in law” to 
make it.

Clearly, at the time neither Forbes in submitting 
the s14 certificate – nor the other Lifecare advisers, 
trustees and directors – considered it necessary to 
make the disclosure to the FSB under the law as it 
then stood. Many years and legislative amendments 
later, Somerville is convicted for having “negligently 
failed to ensure that the s14 certificate disclosed the 
true nature of the transaction” and for not having 
observed “the utmost good faith and exercised 
proper care and diligence”.

Now to ask what difference it might have made, 
had the second agreement been disclosed to the 
FSB’s office of the Registrar in the mid-1990s, is 
academic. Unfortunately. To be safe in future, tell 
the Registrar everything and trust that confidences 
will be respected.  n
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benefited from 

the surplus in the 

merged fund i.e. by 

being able to take 

a contribution 
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THE LAW AS IT WAS
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Far-reaching legislation has been introduced 

that makes non-payment of retirement fund 

contributions by employers a criminal offence. 

It is now punishable by a fine of up to R10 

million and/or imprisonment of up to 10 years.

Moreover, company directors can also be held 

personally liable for non-payment.

This is in terms of the Financial Services Laws 

Amendment Act 2013. It became law in January.

While the new legislation should be welcomed 

— since it will better protect fund members — it 

does constitute a significant business risk for 

employers. 

In the past, non-payment of employer 

contributions was, to a large extent, merely 

regarded as a breach of contract. Deducting 

contributions from members’ salaries and failing 

to transfer them to a fund was considered theft, 

but it wasn’t so easy to hold the employer 

or a director liable in their personal capacity 

and recover the losses suffered by the fund 

members.

The revised Act stipulates that “every director 

who is regularly involved in the management of 

the company’s overall financial affairs” will now 

be personally liable for the payment of fund 

contributions. 

Retirement funds are required to request 

employers to identify such persons. If they 

don’t, all the directors will be personally liable. 

In the case of a close corporation, liability 

will rest with the members who are regularly 

involved in the close corporation’s financial 

affairs. In other firms, it will rest with members 

of the governing body who are involved in the 

firm’s finances.

At Simeka, agree that pension contributions 

should enjoy special protection. One of 

the reasons that previous measures failed 

is because, once an employer is insolvent, 

deterrents in the form of additional fines and 

penalties have little effect. Identifying the 

finance director responsible for non-payment 

and holding that person personally liable is 

bound to have much more success.

We are concerned, however, that all the 

implications of the legislation have not yet been 

fully considered. For example, what will be the 

implications for financial directors who cannot 

pay the contributions purely because there are 

insufficient funds in the company account? 

And if inability to pay will constitute a legal 

excuse, under what circumstances will 

employers and directors be excused? We may 

Employers and directors, even in their personal capacities, now face criminal 
penalties if they don’t pay company contributions to their retirement funds. 

Kobus Hanekom* offers timely advice and a temporary solution.

Be warned
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speculate, but ultimately we’ll have to wait and 

see how our courts will interpret these rules.

Creative solutions are required by retirement 

funds to assist employers to manage the 

business risk posed by the new legislation. 

The Sanlam Umbrella Fund has already taken 

measures in this regard. 

We have amended our rules and introduced 

a temporary suspension of the participation 

arrangement for participating employers. It 

offers finance directors a six-month window 

period to manage the situation a little better.

The fund rules previously allowed only for 

employers to terminate participation in the 

fund. This is a final and drastic measure, 

especially if the employer believes its cash-flow 

concerns are of a temporary nature. We also 

understand that smaller employers are more 

often exposed to temporary periods of cash-flow 

constraint, and creative ways must be found to 

assist them.

Participating employers will now have the 

option of either immediate termination if a 

financial recovery is unlikely, or a six-month 

suspension if the employer believes it will 

recover financially.

We introduced this new option to protect our 

members from loss. It’s also to assist employers 

in adjusting to these new risks and navigating 

ways through them.

But temporary suspension will still have a 

significant impact on fund members. That’s why 

it will need to be managed very carefully.

* Kobus Hanekom is Head: Strategy, Governance 

& Compliance at Simeka Consultants & 

Actuaries as well as Principal Officer of the 

Sanlam Umbrella Fund.

www.seb.co.za

Hanekom . . . adjustment period
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SHAREHOLDER COMMUNICATION

Start of the revolution
Pioneering project by Ince shows that the apathy of 

smaller investors can be headed for history. 
The tools for electronic interaction with companies have become operative.

Farewell to the laborius process of JSE-
listed companies relying on print for 
shareholder communication; to depending 
on the vagaries of the SA Post Office, and 

to preparing financial notices for production in 
newspapers. Farewell also, it can be anticipated, to 
poor attendance at shareholder meetings and to the 
lethargic execution of proxy voting.

Hullo to the new era of technology that enables 
instant contact with a broad mass of 
shareholders and to their interaction 
with the boards of JSE-listed 
companies. Hullo also, it might be 
hoped, to lower costs.

This is no pie-in-the-sky, as pilot 
projects have already proven. Ince, 
which for years has held a lion’s share 
of the industry that prints annual 
reports for postal distribution and 
compiles the financial notices for 
print publication, has taken the 
great leap forward. It has introduced 
a digital platform for electronic 
communication with shareholders.

At its heart is ‘iRegister’ which 
contains the electronic contact 
records of 2,4m investors. The 

‘iCollaborate’ and ‘iEdit’ tools enable a digital and 
print document to be created simultaneously. The 
digital document can be delivered via e-mail to 
computers and mobile phones. Shareholders can vote 
their proxies electronically via ‘iProxy’. They can also 
attend shareholder meetings live on their desktops or 
mobiles devices (see diagram).

“Since launching the platform,” says Ince joint 
managing director Alban Atkinson, “those listed 
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companies to have tested the technology found that 
smaller invesors indeed wanted to participate when 
given the opportunity.” He mentions examples:
u A property company distributed its results to 

shareholders electronically and gave its smaller 
shareholders an opportunity to ask questions.

As part of the electronic communication was a pre-
recorded video presentation of the results. Were 

“small investors” apathetic and disinterested? Well, 
771 had read the electronic communication. Analytics 
also showed that the average viewing time on the site, 
inclusive of the 17-minute video, was 21.40 minutes.
u A telecommunications company running a B-B 

BEE scheme had battled for some years to attract 
its BEE shareholders to attend the general meeting. 

The problem was so bad that it could not even 
get together a quorum, in terms of its memorandum 

of incorporation, to hold the meeting. But when 
electronic communication was used, 400 shareholders 
attended.
u An oil and gas company had battled to get its B-B 

BEE “small investors” to vote on resolutions in the 
annual report.

This followed a negligible response to the proxy 
forms inserted in the printed annual report that the 
SA Post Office had presumably delivered. Similarly, 
attendance at the agm was poor. Then the motions 
were sent to shareholders on their mobile phones to 
vote by proxy.

Over 5 000 “small investors” voted on the 
resolutions. Not only this, but many of these investors 
also registered to attend the agm from their desktops 
or mobile devices. The meeting went on for six hours.

Welcome to the new world of meaningful 
shareholder communication. n
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FINANCIAL SERVICES

Steady as she goes
A new regulatory ship is about to set sail. May the waters not be too turbulent.

There’s an abiding view that more regulation 
of financial services, the better for consumer 
protection. Were it only so in the past. Suppose 
that it will be in the future.

The efficacy of regulation relates less to the creation 
of additional layers than to their capacity for improved 
enforcement. This in turn relies on competent personnel 
and systems, whose expenses are ultimately borne by the 
consumers requiring protection, as much as it does to 
perceptions of fairness amongst those being regulated, or 
their cooperation will be less than enthusiastic.

About to become law, as a precursor to introduction 
of  “twin peaks” where the Reserve Bank and Financial 
Services Board are reconstituted respectively for 
prudential and market-conduct regulation, is the 
Financial Laws General Amendment Bill. Basically, 
it’s an omnibus piece of legislation. It amends almost a 
dozen existing statutes, including the Pension Funds Act 
and the Financial Services Board Act, which it moves to 
coordinate and streamline.

Its good intentions derive from the 2011 National 
Treasury document, ‘A safer financial sector to serve SA 
better’, so its principles have long been in the public 
domain. Over recent months, when it came to fleshing the 
detail, Treasury has been typically exhaustive in eliciting 
public comment.

Contentious issues remain. Two were highlighted from 
the floor at a Treasury presentation in January:
u The passage of power from parliament to regulators. 

It’s about the nitty-gritty of regulatory authorities’ 
discretion to make rules, that have the status of law 
complemented by administrative penalties, and how 

they’re accountable for their buttressed operational 
independence;

u Benefits to consumers should not be outweighed 
by the costs to protect them. For example, the FSB is 
funded by levies from financial institutions including 
pension funds. Will the revamped structures require 
higher levies? “All we can say is that staffing won’t 
require more people,” replied the Treasury presenter to 
snickers of scepticism around the room. 

This bill affects all financial institutions: banks, life 
offices, the lot. In many ways, it’s a response to the 

worldwide financial crisis from which SA institutions 
did not emerge at all badly; something that isn’t broken 
apparently needs to be fixed. In other ways, it’s to curb 
consumer abuse; which raises concerns about balancing 
bureaucratic interventions and overregulation, possibly 
self-defeating in the costs of compliance officers being 
passed on to consumers, rather than adjustments to legacy 
issues subjected to reform in discussion with regulators as 
previously.

There’s an uncomfortable sensation that the 
institutions are being presented and policed as villains. 
Perhaps they are, given the global turmoil that brethren 
abroad have occasioned. The bill’s introduction speaks 
in one breath of strengthening financial stability and fair 
treatment of financial customers, implying threats to both 
that more regulation of institutions can overcome.

These are the same institutions, whose profitability 
will in any case be squeezed by heftier capital adequacy 
ratios for financial stability and investors’ security, on 
which regulators must depend for cooperation. They’re 
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also the same institutions that have signed the Financial 
Sector Charter, now law, to promote from their resources 
such national objectives as access to financial services, 
enterprise development and targeted investments. There’re 
limits to the fatness of the golden goose.

Treasury has received screeds of responses, formally 
and informally, to the draft bill. Some have been accepted 
and some not. Now the dye is cast. So wait and see how, by 
trial and error, it all works out.

Also waiting in the wings for implementation are 
Treasury’s retirement-fund reform proposals and the FSB’s 
planned Retail Distribution Review (RDR). Both have 
intentions to protect consumers and lower their costs. Less 
well quantified is their impact, possibly adverse, on service 
providers’ bottom lines.

The first RDR, on which the SA version is 
modelled, has been operational in the UK for the 
past year. It embraces regulatory changes aimed at 
improving standards of financial advice and consumers’ 
understanding of investment fees.

Part of the RDR is that financial advisors and providers 
of online investment platforms charge their clients 
upfront fees rather than accept sales commissions from 
product suppliers. The aim is to remove “commission 
bias” whereby supposedly independent brokers and 
fund platforms push products that earn them the most 
commission, irrespective of their suitability for clients.

But the jury is out on whether the new transparency 
rules will increase or decrease the cost of investing in 
“clean funds” that strip out commissions paid to advisors 
and trading platforms. Under the rules as they are, 
advisors must separate their charges for new business 
from fund managers’ fees; from April, the rule will also 
apply to execution-only platforms.

Skandia, a European subsidiary of Old Mutual, has done 
some calculations. It tells the FT that, in more than half of 
all cases, buying into these funds will not work out cheaper.

Rather than the industry rocking, it’s being rocked. 
Whether for better or worse remains to be seen, from 
whichever vantage point that one is sitting. n
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CURRENTS

A way to go

Long promised – or threatened? – is conversion 
from a guidance note to a legally-required 
directive of the Financial Services Board’s 

circular PF130 on the good governance of pension 
funds. The delay is not sinister.

First, it’s one thing to offer recommendations 
but quite another to compile a piece of law that can 
withstand court challenges. Second, what’s ultimately 
produced must be readily intelligible to ordinary 
trustees (who carry the can) and not primarily to their 
professional advisors (who don’t). 

Whatever its other merits, in its present form 
PF130 is hardly the most user-friendly document for 
those lacking law degrees and the inclination to plough 
through its voluminous content. The overwhelming 
majority of trustees doubtless fall into the former 
category, and probably many into the latter as well.

So a desire for urgency is subordinated to a need 
for refinement. In any event, critical elements of 
the circular are already present in existing law (the 
Pension Funds and Financial Institutions acts); for 
example, that those in retirement funds’ positions of 
trust must avoid interest conflicts. Equally, providers 
of financial services are obliged “to avoid, and where 
this is not possible, to mitigate any conflict of interest”.

PF130 as a directive will have to prescribe 
requirements with which the boards of retirement 
funds must comply. These include specific measures, 
says Registrar Rosemary Hunter, to make it more 
difficult for trustees and service providers to use 
their powers in a manner “other than to advance the 
interests of the funds and their members”.

Bear in mind, too, that only parliament can make 
new law of a substantive nature. Also, she points 
out, the FSB is trying to ensure that its regulatory 
instruments are designed to take account of the 
different business models and circumstances of the 
various entities subject to regulation.

This is to ensure that the instruments are “fit for 
purpose”.

In the firing line

It’s happening on the fronts of two curatorships:
First, there’s the R1,1bn claim by the curators of 

Corporate Money Managers who contend that Absa, as 
trustee of a cash-managed fund in the CMM portfolio, 
had failed in its duty of care (TT March-May ’13). 

Latest word from the curators – Pieter Strydom, 
Graeme Polson and Louis Strydom – is that they’re 
confident of a “substantial financial recovery for 
investors”. However, with claims against two other 
lesser players also running and over 200 000 pages 
of documents to peruse, “it follows that the litigation 
concerned requires an enormous amount of preparation 

Careful steps before PF130 can become law. Parts of it already are.
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and will be costly”.
By late last year, the curators were still waiting for 

Absa’s attorneys to enrol their exception. Once it’s 
argued and out of the way, Absa will have to file its plea 
to the curators’ particulars of claim and then they in 
turn will have to reply to Absa’s plea.

Only then can the court be approached for a trial 
date. It’s not expected before late this year or early next.

Second is a claim for R195m plus interest by curators 
of the Trilinear Empowerment Trust. This relates to 
the whole debacle of investment of Trilinear entities in 
the now-liquidated Pinnacle Point property group (TT 
June-Aug ’13 and TT Sept-Nov ’12).

The TET curators – Andre Kriel, Themba Khumalo 
and Trevor Petersen – issued summons in February. 
They say that, by May 2009, Absa chief executive 
Maria Ramos had formed a “negative view” of further 
investment in Pinnacle and was prepared to write off 
the bank’s R931m investment in it. The bank was aware 
that, without additional funding, Pinnacle would be 
unable to continue as a going concern.

According to the summons, at all material times 
Absa had created the “reasonable impression” to TET 
that it would continue to support Pinnacle in the future. 
The bank had a detailed understanding of the Pinnacle 
business and operations.

Absa had allegedly failed in its legal duty to correct 
this impression. Had it done so, the curators say, TET 
would not have bought up to 48,4% of the shares in 
Pinnacle at a cost of R1,8bn. These shares are now 
worthless.

The summons describes TET as the investment 
vehicle of five provident funds established to benefit 
members of the SA Clothing & Textile Workers’ Union. 
TET is indebted to the five funds for R467m.

Rockland too

As the courts increasingly order that the reports 
of curators be published on the FSB website, so is 

more information gleaned on their inner workings.
There’s nothing spectacular in the progress report 

to November of Rockland group curator Pierre 
Kriel, except to note that “substantial responsibility” 
for development of the controversial Oakland City 

property development in the Western Cape has been 
“transferred”. Also, he’s attempting to sell some relative 
minor assets and recover others. While attempting 
to deal with civil claims arising from certain 
irregularities, he is not “at present” thinking about the 
institution of criminal proceedings.

Worth noting is that, after two years of curatorship 
(TT March-May ’13), Kriel’s fees inclusive of 
disbursements are little over R2m. Add such other 
expenses as legal and accounting assistance and the 
total cost of curatorship to date is R3,8m.

By comparison with some other curatorhips, it 
seems modest.

From the Adjudicator

Hit by a slew of complaints to start the new year, 
the first complaint to be determined was from a 

member of the Corporate Selection Retirement Fund. He 
complained that he hadn’t received his withdrawal benefit 
when he left the fund and his employment because, he’d 
been told, he owed money to the employer.

In terms of the Pension Funds Act, noted Adjudicator 
Muvhango Lukhaimane, a fund may deduct any amount 
by a member to his employer for damage caused to the 
employer by the member’s “theft, dishonesty, fraud or 
misconduct”.

The complainant’s conduct fell into none of these 
categories. All he’d done was accept employment with 

Lukhaimane . . . withdrawals ruling
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another company, amounting to a breach of contract. 
The fund therefore had to pay the complainant his full 
withdrawal benefit.

Aon changes

Word on the street has it that Sanlam Employee 
Benefits was looking to buy retirement-fund 

administrator Aon SA, local subsidiary of the big UK 
group.

“Not so”, affirms SEB head Dawie de Villiers. 
“We were only appointed as administrator of the 
Aon umbrella fund after an extensive process. The 
appointment is just for the new Aon umbrella fund 
and not for the Dynam-ique fund.”

Aon SA has closed its administration business, 
affecting seven umbrella funds and 25 standalones.

Back to Dynam-ique

On it drags. Tony Kamionsky, owner and chief 
executive of Dynam-ique Consultants & 

Actuaries which formerly managed the IF umbrella 
funds, has sought leave to intervene as a respondent in 
the High Court appeal by the four former IF trustees 
against the Adjudicator’s determination that they pay 
for reconstruction of the funds’ databases. The rebuild 
could turn out ultimately to cost R20m but perhaps 
considerably less (TT Dec ’13-Feb ’14).

Kamionsky contends that he is “in possession of 
material information relevant to the main application” 

by the former trustees. He also argues that he is a 
party to the complaint and that, if the appeal succeeds, 
the determination would be remitted back to the 
Adjudicator and reopened.

Former trustees Gail le Grellier, Renier Botha, 
David Lepar and Carel Smith, are opposing 
Kamionsky’s application. They say that he was no 
longer involved with the funds when it was decided to 
commission the rebuild.

In any event, the Adjudicator has already ruled that 
the settlement already concluded between Kamionsky 
and the funds gives her no further jurisdiction over 
him. So what’s his worry, should the Adjudicator have 
to reconsider?

Unclaimed benefits

As if they weren’t already a big enough problem, 
the Financial Services Laws General Amendment 

Act can make matters worse. The definition of 
unclaimed benefit now includes a benefit “not paid 
within 24 months from the date on which the fund 
became aware of the death of the member, or such longer 
period as may be reasonably justified by the board of the 
fund in writing”.

The effect, fears Giselle Gould of Fairheads Benefit 

De Villiers . . . new business

Gould . . . beneficiaries’ interest



Services, will allow trustees to give up the search for 
dependents after 24 months and pay the amounts into 
an unclaimed benefits fund: “Not all retirement funds 
have their own unclaimed benefits fund. This means 
the untraced benefit may go into an umbrella fund, 
in which case the beneficiaries are unlikely ever to be 
traced.”

Often, the tracing process can take much longer 
than 24 months. To protect vulnerable dependents, 
such as children needing to complete their education, 
she urges that trustees took to beneficiary funds rather 
than add to the mountain of unclaimed benefits.

Akani says no

A member of the Municipal Employees Pension 
Fund has asked TT to check for him on a circular 

from Akani as administrator of the fund.
It looks to him, he says, that MEPF members 

contribute 7,5% of salary and the employer 22% 
i.e. for total contributions therefore to equal 29,5%. 
Yet, according to the circular, from April last year 
the withdrawal benefits for members will be only 
11,25%; in other words, just 3,75% of the employer’s 
contribution vests for withdrawal benefits.

Is this interpretation correct? If so, what is 
the explanation for it? But if it isn’t correct, what 
interpretation is correct? TT asked Akani managing 
director Zamani Letjane to comment.

A reply was received from the Akani attorney: “All 
members of the MEPF must correspond directly with 
the trustees of the fund in respect of any query they 
may have. The MEPF cannot respond to its members’ 

queries through the media. In the circumstances, 
please request the member to direct his/her queries 
to the trustees of the MEPF. Our client undertakes to 
ensure that such query is dealt with expeditiously.”

All very well. But it doesn’t help members who, for 
some reason or other, fear being identified.

 Press Council rules

The Ombudsman has directed that TT  publish 
the following:

In our edition of March-May 2013 we incorrectly 
stated that Mr Zamani Letjane and Akani Retirement 
Fund Administrators had been under investigation in 
Swaziland. His attorneys pointed this out to us, and we 
duly published his views in a later edition.

However, Letjane lodged a complaint with the 
Press Ombudsman, arguing that this was not sufficient 
as it was incumbent upon us to not only publish his 
views, but indeed also to correct the record. He argued: 
“Instead of correcting the record, the Today’s Trustee 
rationalised why it had published the wrong facts in the 
first place.”

The Ombudsman, Johan Retief, remarked: “I take 
TT’s argument seriously that it did set out Letjane’s side 
of the story, and that it did not question the veracity of 
his statements. This is to be commended. The question, 
however, is if this was sufficient.

“I do not think so, as (a) the publication of Letjane’s 
view on this matter does not imply that the magazine 
has admitted that it made a mistake (as it should 
have); and (b) the lack of questioning the veracity of his 
statements is not equal to the acceptance of the truth 
thereof.”

He cautioned us for being in breach of s2.6 of the 
Press Code that states: “A person shall make amends for 
publishing information or comment that is found to be 
inaccurate by printing, promptly and with appropriate 
prominence, a retraction, correction or explanation.”

We hereby accept that we wrongly reported that 
Letjane and Akani Retirement Fund Administrators 
had been under investigation in Swaziland, and that 
we caused him unnecessary harm by this reportage. We 
regret this mistake.

Visit www.presscouncil.org.za for the full finding. n
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South African investors face difficult 
choices over the right kind of retirement 
savings product to meet their needs. As 
they move into new life stages, they’re 
often told that the vehicle they access 
must change from aggressive, to mod-
erate and ultimately to conservative 
funds.

An innovative product from Liberty 
Corporate, named the Liberty Stable 
Growth Fund, has eliminated the need 
to port savings into different products. 
This is because the Fund mitigates the 
risk by using modern investment and 
risk-management techniques, to seek 
attractive long-term growth, while mini-
mising short-term investment uncer-
tainty.

This means it is also an appropriate 
choice for trustees who seek a solution 
that is suitable for their entire member-
ship, whether old or young, or looking 
for growth or market protection. There-
fore, these same members are well 
positioned to benefit from the risk and 
return. 

This is the reason that, for many policy-
holders, the Liberty Stable Growth Fund 
has become the core of their retirement 
savings plan -- either as the growth 
phase of the Liberty Life Stage, or as an 
investment portfolio choice in its own 
right. 

The Fund’s unique design, which makes 

it ideal for helping policyholders to 
achieve their retirement goals with as 
little risk as possible, has generated 
tremendous appeal to a large number 
of policyholders, receiving investments 
of over R5 billion in just one year from 
across the industry.

Essentially, the Fund is segmented into 
two parts – a return-generating com-
ponent and a return-smoothing over-
lay. The return-generating component 
invests in a mix of local and offshore 
equities, bonds and cash. A layer of risk 
management is then added, with an 
objective to prevent significant capital 
losses in the event of a market crash. 

For example, if a policyholder has R100 
and loses R20, he/she has lost 20%, and 
now has R80. The policyholder will then 
require 25% growth (a percentage high-
er than the 20% loss), just to recover 
that loss. Over the long term, this can 
have a significant impact on the level of 
retirement savings. However, by avoid-

ing these large losses, investors there-
fore have less ground to make up. 

Once the returns have been generated, 
these are smoothed to ensure a stable 
return profile to policyholders. Returns 
are declared monthly, based on a trans-
parent formula in line with the Fund’s 
target return. The formula ensures that 
excess returns in good times are held 
back (in a return-smoothing reserve) 

A STABLE CHOICE NOW MEANS A
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Van der Spuy . . . best of both worlds

An innovative savings product that solves a 
multitude of problems is explained by Liberty 
Corporate divisional director De Wet van der Spuy.

Long-term return profile

Smoother return profile

Value of protection strategy



STABLE RETIREMENT IN THE FUTURE
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to supplement returns in nega-
tive markets. Likewise, should 
the markets be negative, the 
smoothing reserve will then be 
tapped to improve the returns 
declared to policyholders.

The Liberty Stable Growth Fund 
is explicitly not managed rela-
tive to traditional market-linked 
balanced funds. Instead, it is 
managed within a unique and 
controlled risk-return frame-
work, aiming to provide a com-
bination of short-term capital 
preservation and long-term growth. 

The Fund is passively managed to re-
duce costs by investing in local and 
international passive indices includ-
ing the ALSI Top 40, the ALBI and the 
MSCI World. By ascertaining the best 
performer in a particular cycle, such a 
passive approach negates the need to 
choose the right asset manager.

The chart on the previous page shows 
the expected long-term profile of the 
Fund’s returns. These returns can be 
expected to be markedly less volatile, 
avoiding large capital losses, while being 
in line with balanced funds over time.

The focus on short-term capital preser-
vation means that, while the Fund may 
underperform compared to balanced 
funds during short-term bull markets, 
particularly at times of high market 
volatility, it is expected to outperform 
balanced funds in bear markets. This is 
the very aim of the capital preservation 
strategy. 

The above graph shows the calendar-

year performance of the fund since 
2002, compared to the average bal-
anced and absolute return funds. This 
period represents a complete economic 
cycle, with both bull and bear markets. 
All returns are gross of fees.

In a strongly upward market cycle, the 
Fund is able to capture upward market 
returns, but usually with a delay of a 
few months, as a result of the smooth-
ing functionality that is built into the 
portfolio. As a result, the Fund is likely 
to fall behind market-linked portfolios in 
general as some returns are held back 
in reserve, but this reserve should be 
passed through to policyholders over 
time as the rally continues.

In a strongly downward cycle, the Fund 
will sustain some of the downward mar-
ket movement, but it will quickly stop 
moving downward once losses become 
larger than normal market volatility. At 
this stage, the Fund is protected from 
further capital loss. The Fund is then 
able to outperform market-linked port-
folios in strongly downward markets 
due to its smoothing and protection 
against major market losses.

The increasing levels of governance re-
quired of trustees mean that there is 
an onerous burden on them to under-
stand and apply investment capabilities 
appropriately. However, by choosing 
one flexible product that meets various 
needs, trustees no longer need to iden-
tify different components and conduct 
due diligence on a variety of investment 
products.

Through a combination of cost-effective 
index tracking investments, long-term 
growth-focused strategic asset alloca-
tion, and effective risk-management 
techniques, the Liberty Stable Growth 
Fund is a unique, innovative new way 
to meet the challenges that both trust-
ees and investors face head-on, ensur-
ing maximum investment returns with 
minimum risk.

www.libertycorporate.co.za

The Liberty Stable Growth Fund returns illustrated above are only of the declared returns, and exclude the positive reserve in excess of 5% as at 
December 2013. Back tested returns used prior to October 2012.

Short-term return profile

Overall
p.a.

Median Balanced Fund Liberty Stable Growth Fund Absolute Return Funds (CPI+5%)



COVER STORY

A fresh voice
Trade unions and the POA have taken the initiative to establish 

a representative organisation for trustees of pension funds. 
Its intentions are clear, and it can have real clout.

What trustees have long needed, 
they’re on track to get. It takes the 
form of a new body, called Batseta, 
now being born.

Credibility as a forum for trustee interaction and 
representation derives from its founding participants. 
It will exclusively embrace trustees and the Principal 
Officers Association. Already on board are major 
trade-union federations Cosatu, Fedusa and Nactu. 

As such, it potentially covers the full workers’ 
political spectrum; from Solidarity (associated 
with Fedusa) on the right to the National Union of 
Metalworkers (notwithstanding other disagreements 
with Cosatu) on the left. “We are part of the process 
and are fully behind this launch,” says Numsa 
national benefit coordinator Sam Tsiane.

Credibility also derives from its leadership. 
Supported by the membership and infrastructure 
of the POA, its guiding light as chair of the steering 
committee is experienced unionist Isaac Ramputa. 
He envisages that Batseta will be an “independent 
voice representing funds through their fiduciaries”, 
having three main roles within the industry. 
Although previously mentioned (TT Dec ’13-Feb 
’14), they’re worth repeating:

u An influential and effective fiduciary body 
lobbying National Treasury, the Financial Services 
Board and other government structures;

u A facilitator of stakeholder engagements;
u The leading standard-setter in matters of industry 
 governance and ethics.

It will fill a chasm in the plethora of pension-
fund industry and regulatory bodies. One way 

or another, all are concerned with the pivotal 
role of trustees. But none is devoted to speaking 
exclusively for trustees themselves. This is Batseta’s 
distinguishing characteristic.

When it comes to retirement reform, for example, 
to whom can National Treasury turn for a trustee 
perspective? Or if the FSB wants comment on say a 
redrafted PF130 circular, setting out a host of trustee 
obligations for fund governance, how does it elicit 
responses from the horse’s mouth?

Not only from trustees through their service 
providers, surely, because their interests needn’t 
necessarily be one and the same; in any event, the 
service providers themselves would require trustee 
input from somewhere. Nor can it be from the 
Institute of Retirement Funds, a body interwoven 
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Ramputa . . . independent breakout

with service providers.
Don’t conclude from this that there’s a hostility 

to service providers. Far from it. For the underlying 
theme is independence, for Batseta to liaise and 
communicate from its own platform. More than this, 
and hoping that it won’t sound cheeky, Batseta would 
welcome funding from service providers – provided 
it is “blind”, not identifiable to the donor and not in 
anticipation of strings attached. There must be those 
wanting to underpin lip-service with altruism.

It intends to run a full gamut of committees: 
investment, legal & technical, education & 
communications, conferences & seminars and so 
on. “We’ll simply proceed as if the IRF doesn’t exist”, 
says Ramputa. “The way the IRF is structured, it’s 
conflicted . There’s obviously nothing wrong with 
service providers doing jobs for our funds, as they 
must, but when it comes to trustees making decisions 
it should be without their influence.”

While it’s accepted that service providers also 
have at heart the best interests of pension funds, a 
principle not to be comprised is that trustees deal 
with them as equal partners. A line must be drawn 
because, between service providers and trustees, 
there are also different objectives. 

For instance, trustees are obliged to perform 
specific fiduciary duties in the interests of their 
funds; service providers, being profit-driven 
commercial enterprises, are dissimilar. Functions of 
the former are to appoint, oversee and mandate the 
latter.

He believes that the new organisation should 
be funded by its members. The steering 

committee, which comprises representatives of the 
three union federations and the POA, is working on a 
formula as to how. Budgets have yet to be set.

The preference will be for members to pay an 
annual levy to the FSB as its collection agent. The 
key stakeholders, Ramputa says, are in “constant 
interactions” with government and the FSB which 
are also helping with ideas on how the organisation 
should best be established.

Whether they can additionally assist with funding 
could perhaps be explored too. Both National 
Treasury and the FSB have identified trustee training 
as essential. They’re introducing “fit and proper” 
standards for board appointments. Somebody 
will need to pay for this training, especially if 
the elevation of shop stewards to trustees is to be 
encouraged. 

The POA, for one, is in the vanguard of 
professionalisation that in future will be driven 
through the new organisation. The FSB, for its part, 
offers free training and accreditation through an 
interactive toolkit. There should also be possibilities 
in better coordination with Setas (levy-funded 
Skills Education Training Authorities) to contribute 
financially.

While it’s premature for Ramputa openly to 
discuss such detail, beyond emphasising that there 
are no short cuts in bringing trustees up to FSB 
requirements, Batseta already has plans for a training 
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initiative. In the pipeline is a programme that will 
take a first batch of 30 trainees on a course to help 
them understand investment and guide them on the 
sorts of questions to be asked when engaging with 
companies. There’ll also be a practical element where 
trainees accompany trustees on company visits.

For all the union rhetoric on the virtues and 
defects of capitalism, there’s a functional reality in 
the capitalistic nature of pension funds. “Whether we 
like it or not, we are owners in JSE-listed companies. 
Our money keeps these companies going. Ownership 
gives us the right to address the inequalities as we see 
them”, Ramputa insists.

They’d include, for instance, pay disparities. But 
equally important are objectives identified in the 
Financial Sector Charter where access to finance 
is a priority. Then come social and sustainable 
investments: use of water resources, focus on 
agricultural areas, enterprise development, support 
for infrastructure and upliftment projects.

And for some specific questions put to Ramputa:

TT: By law, trustees are accountable to their funds 
and not to the constituencies which elect them. How 
does this play out in an environment where shop 
stewards are elected by unions?

Ramputa: It’s really a question of how these trustees, 
elected to represent the interests of workers, 
approach the matter. To avoid conflict, it should be 
possible for the union and trustees to meet and talk 
through workers’ interests and union resolutions to 
be implemented. The trustees as per their fiduciary 
responsibility, after careful consideration, will 
process decisions in their boards as long as it is in 
the interest of the members. There are decisions, like 
the appointment of service providers, that trustees 
must make alone in the funds’ interests. Trustees are 
normally shop stewards, within union structures, 
so they should have a forum to discuss and become 
familiar with the issues of union members and the 
resolutions of their unions.
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There are many small pension funds, 
lacking economies of scale and therefore cost 
efficiencies. What’s your view on umbrella 
arrangements?

A better solution for us is bigger industrial 
or bargaining-council funds. Their advantage 
is that we will retain the ability to elect 
trustees.

When funds do go into institution-sponsored 
umbrellas, how important do you see the role 
of management committees as the workplace 
link between employer and employee?

We support this link to members. Hence 
our call to have worker trustees on the boards 
of umbrellas.

Unions have been inclined to oppose 
remuneration for worker trustees, on the basis 
that it is part of their jobs as shop stewards. 
Given that many trustees are quite well paid, 
for instance on umbrellas, shouldn’t this 
position be reviewed?

As a general principle, there is nothing 
wrong with payment of trustees. The problem 
is in the quantum.

Usually, trustees serve terms of only three 
years or so. Given the amount of training now 
required, shouldn’t they be encouraged to 
serve for longer?

We support trustees serving longer than 
three years provided they’re doing their jobs 
properly. They must be elected as required and 
report to members on what they do.

Several large institutions offer trustee training 
without charge. Are you happy with this?

No. Training should be independent 
of service providers. There are reputable 
organisations that provide training in 
accordance with Seta requirements and 
standards. We’d prefer that they be used.       n



ATTITUDES TO RETIREMENT 
SAVINGS SHOW CLEAR NEED 
FOR INDUSTRY REFORMS

South Africans may be increasingly aware of the dire state of 
their retirement savings. Clearly, the low savings rate needs to be 
addressed through legislative support for compulsory savings and 
increased education around members’ options at retirement.

This is apparent from results of the 2013 Old Mutual Retirement 
Monitor.  The annual survey, which measures pre-retirement 
perceptions among working South Africans, is the fourth annual 
survey conducted by Old Mutual. It is based on 1180 face-to-face 

interviews.

A critical finding is that a large proportion of the population still 
has no form of retirement savings in place.

Reform needed to strengthen savings culture

Only 50% of all respondents listed retirement as a specific savings 
objective. Strengthening the savings culture among South Africans 
has been identified by National Treasury as the primary driver of 

the current retirement-reform 
proposals.

It also emerged from the results 
that, amongst respondents, saving 
for education remains a high 
priority. Funeral policies continue 
to enjoy steady support. On 
the other hand, the incidence 
of formal retirement products 
has declined steadily over the 
past four measures; at 58% of 
respondents, this is its lowest level 
to date.

For the first time, the 2013 
Retirement Monitor also assessed 
the overall savings habits of 
respondents.

Interestingly, total monthly savings 
differ significantly between 
members of retirement funds 

Far too many South Africans still have no savings for 
retirement. Craig Aitchison, general manager of customer 
solutions at Old Mutual Corporate, discusses the hard 
realities that emerge from survey findings.
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and non-members, with non-members typically saving almost R1 
000 less than members. This provides strong evidence for the 
benefits of a compulsory savings vehicle. It’s a key reason that we 
applaud this particular proposal by government.

Rise in retirement dependency

While respondents seem less negative about their financial 
security in retirement than in 2012, the results show a concerning 
rise in their retirement dependency.

As the pressure of rising costs weighs on South African 
households, respondents are increasingly looking to external 
sources such as government and their children to support them 
after retirement. It’s a trend we also saw in the previous year.   The 
concern is that this reliance on future generations only entrenches 
the cycle of poverty.

But it’s encouraging to note a continuing trend of respondents 
being increasingly better informed and realistic about how long 
their retirement savings will need to last. On average, respondents 
said their retirement savings will have to last them 17,1 years.

These figures are improving. However, they remain relatively 
unrealistic.

Low levels of engagement and knowledge

As in all previous Retirement Monitors, members’ levels of 
engagement with – and knowledge of – their retirement funds 
remain disturbingly low.

Just under 60% of respondents indicated that they did not 
know who their funds’ trustees are. It’s an increase from 42% of 
respondents in the previous year’s survey. 

In spite of this, members continue to demonstrate high levels of 
confidence in the trustees of their funds. On average, members 
rated the level of trust that their trustees would make the right 
decision on their behalf at 7,6 out of 10.

The survey also revealed some interesting insights into the 
preservation behaviour of respondents. Of those who took cash 
on leaving a fund in the past 15 years, 61% accessed their entire 
entitlement in cash. 

The damaging effect that this can have on retirement savings has 
become a major concern for Treasury. Necessarily, it has proposed 
some kind of compulsory preservation vehicle for South Africans.

Another concerning revelation is the lack of awareness and 
education about retirement annuities. This is apparent across all 
income, age and fund membership levels. Just 33% of respondents 
had only heard about annuities previously, while 29% had never 
heard the word “annuity’” used in the context of their retirement 
planning.

Our research has shown that fund members often make 
uninformed decisions upon retirement. This raises the important 
question of how trustees and other stakeholders can better assist 
members on their approaching retirements, especially when it 
comes to the role of annuities.

The full results of the survey are available online 
at www.oldmutual.co.za/retirementmonitor

Also follow the conversation on Twitter: 
@OldMutualSA #OMintheKnow

Aitchison . . . causes for concern
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Standard
victory

Tribunal decides in bank’s favour. Rule of union fund spotlighted. 
Curator could have cancelled agreement timeously, 
not waited until after its benefits had been enjoyed. 

The protracted R500m dispute between 
Standard Bank and Tony Mostert, as 
curator of the SA Commercial Catering & 
Allied Workers Union national provident 

fund (SNPF), has ultimately been resolved. The 
ruling of the Arbitration Appeal Tribunal in favour 
of the bank comes at a cost to the fund, in legal 
expenses awarded against the curator, of perhaps 
over R15m.

At their present-day value, R500m represents 
the approximate worth of the MTN shares that the 
bank would have had to return to the curator had it 
lost the arbitration. They were part of an agreement 
between the bank and the fund, later placed under 
Mostert’s curatorship, to run for five years until 
2007. 

The agreement was essentially for the value of 
the fund’s portfolio to be protected from possible 
downside by exchanging possible upside. On 
maturity of the agreement, the bank had not 

delivered to SNPF the MTN shares that it had sold 
in exercising its call option; the MTNs had by then 
exceeded the ceiling price defined in the agreement, 
incurring a neat profit for the bank. Had the price of 
the MTNs instead tumbled below the defined floor, 
the curator could have implemented the agreement 
in the fund’s favour by forcing the bank to buy the 
shares at their fallen price (TT Sept-Nov ’13).

The basis of the curator’s claim was that hedging 
of the MTN shares, undertaken by the bank in 
terms its agreement with SNPF, had not been 
executed in compliance with a rule of the SNPF that 
relevant documentation be signed by three trustees 
and not under an authority that they had delegated 
to the principal officer. 

Thus, the fund’s agreement with the bank 
was void from the start. Accordingly, the curator 
demanded return of the MTN shares whose price 
had appreciated significantly during the period to 
maturity of the agreement. The bank countered that 
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compliance with the rule was a matter for the fund’s 
internal management. 

Alternatively, it argued, non-compliance with 
the rule rendered the transaction “voidable but not 
void”. Under those circumstances, during its term 
the curator was entitled to ratify or to avoid the 
transaction. He had in fact ratified it.

Even if the transaction was voidable for non-
compliance with the rule, the bank added, the 
curator had a duty to elect within a reasonable 
time whether he wanted to avoid the transaction. 
“Such failure to avoid would, of course, justify the 
inference that the transaction will not be avoided 
and therefore that it is confirmed,” the tribunal 
stated.

Non-compliance with the rule having rendered 
the transaction voidable, said the tribunal, the onus 
was on the curator to prove that he had avoided it. 
All he pleaded was that, when the bank demanded 
his signature on the confirmation forms, he had 
refused to sign. In reply to the allegation that he had 
failed to fulfil the duty to elect within a reasonable 
time whether to continue adhering to the 
transaction, noted the tribunal, his only response 
was to repeat the statement that he had refused to 
sign.

This was the “high point” of the curator’s case. 
He maintained his position that there was no 
enforceable agreement but that he was prepared to 
keep the door open for an arrangement with the 

bank if there was a way to advance the interests of 
the fund.

Mostert had refused to sign, he said, because he 
did not want to consummate the transaction and 
prejudice the fund. The bank, for its part, stressed 
features inconsistent Mostert’s stated intention 
subsequent to his final appointment as curator in 
March 2003. 

Under cross-examination, Mostert said that 
he’d made it clear to the bank that the agreement 
was invalid but conceded that he hadn’t asserted 
it was unenforceable. He explained that summons 
was only issued because the prescriptive period 
had almost expired and he had been unable to find 
out from the erstwhile trustees what had led to 
conclusion of the transaction.

The tribunal doubted this explanation: 
“Confronted with having reported to the Registrar 
of Pension Funds that he ‘might not necessarily 
wish to attack the validity of the transaction, the 
curator said that he was trying to find ‘some sort of 
resolution’ i.e. that suited the fund. Following on 
that, he was asked if the MTN share price had fallen 
below the floor level whether his decision would 
have been not to attack the transaction. He said he 
could not speculate but he might well have made 
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that decision.”
In response to a further question, Mostert said 

that if it were in the interest of the fund he would 
not have attacked the transaction. “The last two 
answers and his report (to the Registrar) constitute 
damaging concessions”, the tribunal believed. “So 
do his enquiries as to what ‘unwinding’ would cost. 
They do not support the curator’s evidence that he 

regarded the transaction as unenforceable and that 
he indicated as much to the bank. They indicate the 
opposite.”

The tribunal went further. Apart from the refusal 
to sign the confirmations, the curator conducted 
himself in relation to the transaction – prior to 
the issue of summons against the bank – as if the 
agreement was binding and as if his intention was 
to see it through to its termination. He knew all the 
while about the bank’s dealings in the MTN shares 
and that the transaction was being implemented 
according to its terms. 

In his reports to the Registrar, he had certified as 
correct the statement by the fund’s actuary that the 
fund’s shares were subject to the transaction. He had 
signed the fund’s annual financial statements to this 

same effect.
Whether or not his actions were known to 

the bank, said the tribunal, they conflict with 
the attitude that he claimed persistently to have 
conveyed to the bank that the transaction was 
invalid. His evidence that he had communicated 
this view finds no support in the documentation on 
record. “Had he taken up that attitude one would 
have expected that the bank would have reacted 
by demanding that he choose to confirm or resile, 
and not leave the bank to go on spending time and 
money on a contractual relationship that might at 
any moment be set at nought.”

The tribunal considered it reasonable to accept 
that, until Mostert’s final appointment in March 
2003, he would not have been overly concerned to 
decide whether to adhere to the transaction or to 
avoid it. 

“But his conduct for more than two years after 
that, taken together with his evidence, shows 
that he had been waiting to see if the investment 
encompassed by the transaction was going to turn 
out well or badly for the fund. The most plausible 
inference consistent with all the proved facts is that, 
far from having decided to avoid the transaction, 
he would have gone on waiting even longer but for 
the need to institute action before the prescriptive 
period expired,” the tribunal found.

In the result, the tribunal held that the onus 
resting on the curator to show that he had avoided 
the transaction was not discharged. The transaction 
continued to bind him and, through him, the fund 
until the transaction’s maturity. Non-compliance 
with the rule led to nothing more than the 
voidability of the transaction. Were voidability to 
be equated with illegality, it would have led to the 
“untenable result” that the curator would become 
party to an illegal act by not having avoided the 
transaction. n

• Footnote: The arbitrator was retired Supreme 
Court of Appeal judge Louis Harms. The arbitration 
appeal tribunal comprised retired SCA judges C T 
Howie, J W Smalberger and P M Nienaber.
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RETAIL STRATEGY

Nearly ready for JSE
With the top Alexander Forbes executives likely soon to commence 
roadshows for the group’s keenly-anticipated initial public offering, 
they might expect some key questions. Here are a few, relevant to 

the retirement-fund industry as a whole.

Alexander Forbes, a leader in the financial-
services sector, will later this year emerge 
from its Actis-led hibernation in private 
equity again to assume prominence as a 

JSE-listed company. While the group could sleep easily 
from the share market during this period, it certainly 
hasn’t been asleep in its business market. From 
published statements of group chief executive Edward 
Kieswetter, it’s evident that Forbes intends to execute a 
strategy of extending its institutional footprint to retail 
customers.

This can have wide-ranging ramifications, not just 
for Forbes but also for clients and competitors. Typical 
is potential conflicts in the leveraging of institutional 
business for individual business.

So TT drafted a series of questions for Kieswetter. 
Only the first four are answered here. The others, 
being specifics around the retail strategy, can only be 
answered after a Forbes board meeting towards end-
March. They’re nevertheless published below as an 
indication of the issues that Forbes is addressing, and 
that its competitors will similarly need to address, as 
the strategy unfurls. 

Question: Do you foresee a big opportunity to build 

a retail business off the strength of your employer 
relationships? 

Answer: The group has a clearly-defined strategic 
intent for the next 36 months. It has been anchored 
in creating an ethical financial-services company, 
driven by a higher purpose. The expansion into 
retail (individual clients) business forms part of 
that strategic intent. We see significant growth 
opportunities to leverage off the synergies in the group 
for a compelling offering that speaks to the aspirations, 
needs and expectations of our individual clients. The 
actual details of the retail strategy are being finalised 
so it would be premature at this stage to discuss them.

Are the proposed legislative changes of compulsory 
pensions preservation and default annuitisation 
hugely beneficial to your business?

We have been consistent in our belief that there 
is need for an integrated approach to structuring 
employee benefits that not only ensures financial 
security and wellness for employees but also 
entrenches a savings culture in SA. We therefore 
welcome proposals on compulsory preservation 
of pension-fund savings, as this will ensure that 
employees can build their savings for retirement. 
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The broader picture is that SA’s savings rate will 
improve significantly. This will contribute to social 
and economic transformation.

Also, as such a large administrator of pension 
funds, Forbes can access the records of thousands 
and possibly millions of individual pension-fund 
members. To build the retail business, will Forbes do 
so in order to approach these members for individual 
product sales? Can it do so without contravention of 
the Protection of Personal Information Act?

Naturally, any initiatives aligned to the 
implementation of our retail strategy will have to 
conform to any legislative and regulatory frameworks. 
We are in the process of ensuring that, in formulating 
and implementing the strategy, we will adhere 
amongst others to the POPI Act as well as Treating 

Customers Fairly which apply to the entire group.

For Forbes, is fund administration a loss leader (as 
with several other administrators which use it as a 
platform to cross-sell products and services) or is it a 
profit centre in its own right? If it’s a loss leader, then 
is it cross-selling that makes it profitable for Forbes? 
Can this business compete on a standalone basis?

Our administration is profitable as a standalone 
business.

Responses to the questions below will only be 
disclosed after the forthcoming Forbes board 

meeting. For a general context of the retail strategy, 
Kieswetter emphasises: “We have and continue 
to instil a culture of transparency and openness, 
in addition to implementing robust risk and 
governance policies which are reviewed regularly. 
We have zero tolerance of any activities that negate 
the objectives of our strategic intent to create an 
ethical financial-services company driven by our 
higher purpose.”

By extending its footprint, is the strategy to return to 
the concept of a one-stop shop? If so, will the strategy be 
implemented by incentivising client-facing individuals 
to cross-sell products?

For product distribution, to the extent that Forbes 
wants to use client employers, would a conflict of 
interest not be introduced for trustees of their pension 
funds? On the one hand, the trustees would choose 
Forbes on its merits as the fund’s administrator. On the 
other, what do they do if Forbes offers a discount on the 
administration service in exchange for the fund and its 
members being accessed to buy other Forbes products or 
services?

You’ve claimed to have removed all “perverse 
incentives” from the Forbes sales and consulting force. 
What “perverse incentives” would those be? Might 
it not be necessary to reintroduce some of them for 
implementation of the cross-sell strategy?

Historically, Forbes has built its reputation on being 
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a trusted advisor in selecting products for pension 
funds from a variety of insurers and asset managers. 
By looking to integrate the value chain and offer 
services from your own product houses (e.g. AF Life, AF 
Insurance and Investment Solutions), will Forbes’ value 
proposition change so that it becomes less unique and 
more akin to other large institutions?

Are the days of advice-only consultants numbered?  

Who would you see as your biggest competitors? How 
will you manage the fact that many competitors are also 
product providers? In other words, can your consultants 
objectively advise a client to use a competitor’s products?

Why would an independent advisor want to support 
a Forbes product capability when he anticipates that 
it will be used to leverage more Forbes products, 
potentially in conflict with the independent broker’s 

advice appointment?

Will Forbes create a loyalty programme to entice 
individuals into buying more than one Forbes product 
or service? If so, from the perspective of the Treating 
Customers Fairly (TCF) requirements, how would 
Forbes justify the selective provision of benefits to 
different boards of trustees requesting the same core 
service?

When you took over at Forbes, you acted smartly 
to settle the damaging allegations against Forbes on 
“bulking” i.e. making secret profits through taking 
interest on the bulk deposit of client funds without 
disclosure. With Forbes’ change in strategy, how do 
you avert the danger of secret profits again being 
made by clients not knowing how discounted services 
are subsidised and how incentives are applied in the 
advisory force? n
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Beneficiary call centre 0860 102 919
CAPE TOWN:  021 410 7500  |  SANDTON:  011 883 9755

JOHANNESBURG:  010 100 3316/7/8  |  DURBAN:  031 368 9260

Email: benefitservices@fairheads.com

Web: www.fairheads.com

Beneficiary funds are a safe, compliant and cost-effective way to manage section 37C death benefits 
on behalf of minor dependents. Has your fund appointed an administrator? Do your nomination 
forms give members the option to choose a beneficiary fund? If not you are falling behind!

At Fairheads we don’t offer a vanilla option, we choose rather to add value. So when selecting an 
administrator feel free to use the following checklist:

• Market leader / 25 years’ experience
• Independent administrator using independent service providers
• Outcomes based service delivery
• Excellent governance, risk management and compliance
• Bespoke investment model
• Transparency on costs
• Economies of scale and institutional investment fees
• High staff to member ratio
• Annual national and cross-border guardian roadshows
• Dedicated contact centre in all languages
• Bespoke technology (in-house IT team)
• Industry leader in engaging with authorities and regulator 

Fairheads Benefit Services is Southern Africa’s largest independent service provider
of beneficiary funds and umbrella trusts.

Best beneficiary and trust administrator 2010, 2011, 2012 Imbasa Yegolide

We don’t do vanilla

Fairheads Today's Trustee - 210 x 135.indd   1 2014/02/18   10:34:32
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Employee Benefits

We might 
get the awards 
but it’s only 
because of 
our clients.

• The POA Imbasa Yegolide Award for Risk Benefit Underwriter of the Year 2013.
• The PMR Diamond Arrow Award 2013 for excellent retirement fund administration   
   (1st overall in category) in the City of Cape Town and Cape Peninsula Survey.
• The PMR Golden Arrow Award 2012 & 2013 for excellent retirement fund  
   administration in the Boland Survey.
• The POA Imbasa Yegolide Award for Actuarial Firm of the Year 2012 won by our  
   consulting business, Simeka Consultants & Actuaries.
• The PMR Golden Arrow Award 2012 for excellent retirement fund administration in  
   the City of Cape Town and Cape Peninsula Survey.
• The FIA Award for Employee Benefits Supplier of the Year 2011 & 2012.
• The POA Imbasa Yegolide Award for the Umbrella Fund of the Year 2010 & 2011.
• The IRF Communication Challenge Award in the Umbrella Funds Category 2011.

Sanlam Employee Benefits are the proud winners of eight major 
industry awards in the last four years. The awards include:

We couldn’t have done it without you.

Umbrella Solutions    Structured Investment Solutions    Structured Retirement Solutions    

Annuity Products    Guaranteed Products    Retirement Fund Administration    Group Risk Benefits     

Consulting and Actuarial Services

www.seb.co.za
SANLAM EMPLOYEE BENEFITS IS A BUSINESS UNIT WITHIN SANLAM LIFE 
INSURANCE LIMITED, A LICENSED FINANCIAL SERVICES PROVIDER.



LEGAL DISPUTES

About curators and costs

Rarely does a civil judgment not satisfy at 
least one of the parties affected by it. But all 
have filed notices to appeal the rulings they 

variously don’t like in a South Gauteng High Court 
judgment handed down by Justice Caroline Heaton 
Nicholls. 

This matter concerned the Cadac Pension Fund 
(CPF) where the applicant was the Financial Services 
Board. Respondents were CPF, its trustees and former 
trustees, and curator Tony Mostert. On the FSB’s 
application, the court confirmed the final appointment 
of Mostert as the fund’s sole curator.

Not that the appellants-to-be-have common cause. 
Quite the opposite. They continue to go hammer and 
tongs at one another. The most to be detected are 
alignments between the FSB and Mostert on the one 
hand, the CPF with its trustees and former trustees on 
the other. Yet again, in rounds of seemingly endless 
litigation, the CPF is at the centre.

On the face of it, said the judge, this was a relatively 
simply application that hardly warranted the record of 
over 7 000 pages and days of acrimonious argument 
(involving four senior counsel). However, the full 
import of the matter had to be viewed in the context of 
the “intense animosity” between Mostert and Simon 
Nash, the latter being chairman and a director of 
principal employer Cadac as well as chairperson and 
trustee of the CPF with a casting vote when the fund 
was placed under curatorship.

The judge referred to CPF as the last of seven 
pension funds placed under curatorship following 
the so-called “Ghavalas transactions” (TT Dec ’13-
Feb ’14). In the other six pension funds, Mostert is 
the curator. According to the FSB, he’d achieved “a 
considerable measure of success”.

While his competence was disputed by the 
respondents, said the judge, “what cannot 

be disputed is Mostert’s tenacity in delving into the 
Ghavalas transactions. This has led to Nash accusing 
Mostert of having a personal vendetta against him 
and acting in cahoots with the FSB to destroy him. 
The relationship between Nash and Mostert goes back 
several years and is inextricably bound to the fate of 
several other pension funds.”

Then there’s the Sable pension fund, one of the 
seven implicated in the Ghavalas transactions. Mostert 
is also the curator of Sable and Nash was a trustee of 
Sable until it was placed under curatorship.

There was fundamental opposition to Mostert’s 
appointment as curator, the judge noted, because 
of “an irresoluble conflict” between the interests of 
Sable and those of the CPF: “The objection is that 
Nash stands conflicted as a result of the alleged 
claim that Sable has against CPF. Mostert and the 
FSB aver that the issue of a claim by Sable is merely 
a red herring.”

In the result, the court confirmed Mostert’s 

Judgment makes nobody entirely happy. Once again, 
a fund in the ‘Ghavalas scheme’ is at the centre of it.
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appointment as the CPF curator. The matter was too 
far advanced for the appointment of a new curator. 
Even a co-curator could not make any meaningful 
contribution at this stage, the court held. It will merely 
mean an added and unnecessary expense to a fund 
that had already been overburdened with legal costs.

“Mostert may not be the ideal candidate in view 
of the suspicion and controversy surrounding his 
appointment,” stated Justice Heaton Nicholls. “Under 
normal circumstances a totally neutral curator would 
be preferable. But this is no ordinary matter. It involves 
a series of highly complex financial transactions. 
Mostert has been instrumental in unravelling some 
of these transactions which, on the face of it, are 
unlawful. It is in the interests of justice that this matter 
be finalised as soon as possible.”

She nevertheless found it disturbing that Mostert 
litigated in what was described as a lavish scale, 

using the services of his own law firm at the expense 
of the CPF. While she accepted that Mostert was the 
repository of invaluable information regarding CPF, 
and therefore should not be removed as curator at this 
late stage, she did not accept that only his law firm can 
litigate on his behalf.

“Mostert must be capable of transferring his 
wealth of knowledge to another law firm in which he 
has no financial interest,” she stated. “That his legal 
firm is best placed to deal with Ghavalas transactions 
notwithstanding, the appointment of a law firm 
in which a curator has a direct interest, creates the 
perception that the curator is benefiting twice, both as 
curator and as lawyer. This practice should be frowned 
upon. Accordingly, the rule should not be confirmed 
with regard to the services of A L Mostert Inc.”

Following on these findings, a series of complex 
cost awards were made. For instance, on some 

aspects there was an award against Nash on the 
punitive scale. On others, there was an award against 
the CPF trustees. She also held that certain costs 
should be paid by Mostert personally.

Reaction has been rapid. Amongst arguments, 
on where the court erred, have been raised in the 
applications for leave to appeal are:

Nash’s contentions

u No court has ever concluded, in any opposed matter, 
that Nash was a party to any fraud or other form of 
criminal conduct;

u The court should have had regard to Nash, in his 
criminal trial, being exonerated by prime state 
witnesses Peter Ghavalas and Neil van Hees;

u The objection to Mostert’s appointment was not that 
 Nash stood conflicted but that Mostert stood 
 conflicted;
u It was not this court’s role to deal with the web of 
 financial transactions;
u It was incorrect that CPF did not receive any portion 
 of the R36m surplus

CPF’s contentions

u The judgment should not have been concerned 
with the “last seven pension funds placed under 
curatorship pursuant to the so-called Ghavalas 

More arguments await green light
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transactions”. The application had concerned the 
suitability of Mostert to act as CPF curator;

u No evidence was produced to demonstrate 
Mostert’s personal knowledge of the Ghavalas 
transactions or his tenacity or success in 
prosecuting any of them;

u Actuary Vivian Cohen had failed to support his 
conclusion that the effect of s14 transfers (for the 
FSB to approve the merger of pension funds) was 
fraudulent and designed to separate CPF members/
pensioners from their portion of the surplus. In any 
event, his views were irrelevant in the matter before 
the court;

u The view expressed on affidavit by FSB executive 
officer Dube Tshidi, in a previous matter, was 
that a CPF provision for an “overpayment claim” 
regarding Sable might not be “an issue in dispute” 
in this matter. This was inconsistent with Mostert’s 
attitude that the “overpayment claim” was a “red 
herring” fraudulently concocted by Nash;

u Mostert had failed to explain why he later adopted 
the view that the “overpayment claim” was a “red 
herring”. In any event, he has never abandoned or 
waived this claim between Sable and CPF (Mostert 
being curator of both);

u The court ought to have found that the mere 
intimation of a claim, in the founding affidavit for 
curatorship, disqualified Mostert from acting as 
curator;

u The court ought to have found that Mostert is 
clearly compromised vis-à-vis the CPF, its current 
trustees and members. It is overwhelmingly in the 
CPF interests that a curator or curators, who are 
seen to be independent and uncompromised, be 
appointed in Mostert’s place;

u The court ought to have found that the trustees 
appointed after CPF was placed under curatorship, 
who are all members of CPF, have always acted 
in good faith, with the support of the majority of 
members who have repeatedly expressed their full 
support for the curatorship and an investigation 
into the conduct of past trustees (including Nash). 
This attitude was inconsistent with the trustees 
being “puppets for Nash”;

u The court had correctly found that a neutral 

curator would be far preferable, but erred in finding 
that the curatorship was too far advanced for the 
appointment of a new curator. The curatorship is 
ongoing and there is no reliable indication as to 
when it might end;

u The court ought to have found that CPF would 
suffer prejudice if it was not represented by an 
independent and unbiased curator, especially if an 
application is launched to set aside the s14 transfer 
of CPF to the Lifecare fund;

u	Mostert’s preconceived ideas prevented him from 
acting objectively and independently in the 
interests of CPF;

u Where the judgment states that “Nash stands 
conflicted”, it should have read that “Mostert stands 
conflicted”.

Mostert’s contentions

The court had erred by ordering that
u His costs be disallowed for the counter-application 

(by the CPF trustees), despite dismissal of the 
counter-application, and by ordering that he was not 
allowed to recover these costs from any party to the 
proceedings;

u Certain costs be paid in his personal capacity, not in 
his capacity as curator duly representing the fund, 
despite no finding of male fides or similar grounds.

He further argues
u The order is unclear whether he’s required to pay 

only the costs of drafting the affidavit (in support of 
his appointment as curator) or to bear all the costs 
of the CDF for the trustees’ entire counterclaim (to 
appoint alternative curators);

u In his capacity as provisional curator, he was bound to 
 defend any action against CPF;
u Much of the content in the counter-application 

was “fabricated and contrived”. He was duty-bound 
to persist in continuous investigation which the 
court, on his application, permitted as evidence. This 
evidence constituted critical information upon which 
the court heavily relied. He could not and would not 
have procured and presented it had he been liable to 
pay for it;

u If the evidence contained in his affidavit should 



have been presented by the FSB, it would largely have 
been hearsay. In any event, his costs if he were to have 
presented the evidence through the FSB would have 
constituted a legitimate cost to the CPF that he would 
have been entitled to recover;

u The court had contradicted its own finding that the 
CPF trustees had no locus standi to launch any legal 
proceedings and therefore they could not join Mostert 
in his personal capacity. As the FSB’s application had 
been launched out of an “abundance of caution”, the 
court had held, “Mostert should not be out of pocket 
as a result thereof and I intend to award costs (against 
Nash) on the attorney-and-client scale”. The CDF 
trustees’ counter-application had been dismissed on 
the same grounds.

FSB’s contentions

It wants clarification of the costs award that
u Nothing detracts from the FSB’s and curator’s 

obligations to ensure payment of all fees and 
disbursements to law firm A L Mostert Inc 
from the CPF business under curatorship until 
13 December 2013 (when the Heaton Nicholls 
judgment was delivered);

u Exclusion of the services of A L Mostert Inc relates 
only to services of a litigious nature where the law 
firm is instructed to act as attorney for the curator 
or the fund in legal proceedings;

u The phrase “costs of the curator” will include not 
only the remuneration of the curator but also the 
legal costs of the curator including the payments of 
the fees and the disbursements of A L Mostert Inc;

u Where the order says that the costs of the curator 
(cited in the counter-application) are disallowed 
and he is not entitled to recover these costs from 
any party to the proceedings, the FSB wants added 
that the curator is nevertheless “not deprived of his 
curator’s remuneration in respect of this part of the 
matter”. n
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FUND GOVERNANCE

Elephant circus
A new GEPF board might be in a position to decide 

on what happens next with John Oliphant.

Hand it to Finance Minister Pravin 
Gordhan. Whether by clever design or 
useful coincidence, he might have hit on 
a means to vaporise the controversy over 

suspension of John Oliphant as principal executive 
officer of the Government Employees Pension Fund 
(TT Dec ’13-Feb ’14).

Gordhan, representing government as the employer, 
has appointed a fresh batch of trustees and alternate 
trustees to the GEPF board. Of the eight trustees he has 
appointed, only two are reappointed. In effect, there’s 
now a new board that can look afresh at extant decisions 
of the old.

High on the priority list must be the progress, or 
lack of it, in bringing to a head the disciplinary charges 
against Oliphant. Similarly within the board’s purview 
would be to reassess the validity of the allegations, then 
to proceed with the charges or to scrap them.

Armed with a forensic report by accountancy firm 
PricewaterhouseCoopers – such an ominous term is 
“forensic” – that by this stage the internal disciplinary 
process should long ago have been resolved; for 
Oliphant either to be fired or exonerated and reinstated.

However, the timelines make it less simple. 
Apparently, appointment of the new trustees cannot 
be formalised prior to the next board meeting. This 
is unlikely to be held until March. It means that the 
old board can push for finalisation of the Oliphant 
matter before it is reconstituted, in which case the 

question will arise of whether its decision can bind 
the new. Alternatively, the matter is delayed until the 
reconstituted board takes up the cudgels.

For the sake of argument, assume that the old board 
wants to dismiss Oliphant and the reconstituted board 
wants to reinstate him. One scenario would then be 
for Oliphant to decide for himself what he wants to 
do: whether he can again work with colleagues who’d 
backed the old board; whether the future environment 
promises to be less divisive, and whether his support 
from the new board will be enthusiastic.

These are difficult decisions for a man whose 
contribution should not be lost to the pension-fund 
industry, either from within the GEPF or outside it. 
But the most important priority, one way or the other, 
is his exoneration. Without this, he can look to going 
nowhere fast. Spare the prospect of CCMA and Labour 
Court appeals.

In early October, Oliphant had been suspended 
by the majority decision of a board under the 
chairmanship of ANC MP Arthur Moloto. The longer 
the process takes to resolution, the more disruptive it 
must be for Oliphant personally. He is unable to defend 
a reputation, openly and beyond the constraints of an in 
camera trial, that the act of suspension has tarnished.

It must also be detrimental to routine operations 
of the GEPF, being under temporary leadership of 
months-long duration. Staff at this largest of SA pension 
funds cannot know whether to hold their breath for 
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Oliphant’s return, and to pursue the guidance he’d 
provided, or to abandon such projects as the Code for 
Responsible Investment that he’d initiated.

Amongst the eight employer representatives, the 
only survivors from the old board are Gladys Modise 
and Moira Moses (see box). These eight, together 
with the eight employee representatives who appear to 
remain unchanged, will elect a new chair. 

Conspicuous by his absence from the ministerial list 
is Moloto. His reign at the GEPF becomes yesterday’s 
story, presaging a depoliticisation of the board whose 
politicisation should never have been entertained in the 
first place.

The cabinet statement of last December, announcing 
approval of the employer nominees and their 
alternates, does not say when their term begins. Under 
the Government Employees Pension Law, the four-
year term of the old board was to have expired last 
September. Yet it suspended and charged Oliphant a 
fortnight later.

Despite queries from Today’s Trustee, the GEPF 
has not identified the provision in the GEP Law that 
allowed the old board’s term of office to be extended. 
Neither has it agreed to a request, under the Promotion 
of Access to Information Act, to make available for 
publication and scrutiny a copy of the forensic report.

Emmanuel Lekgau, the GEPF legal and compliance 

manager, responded in December: “The GEPF cannot 
at this stage assess your request as it relates, either 
directly or indirectly, to the disciplinary process 
currently underway. The GEPF would not want to 
prejudice any parties to that process.”

It’s unclear whether the decision to deny release 
of the forensic report was taken on Oliphant’s behalf, 
with or without his concurrence. The longer its release 
is delayed, the longer it will take not only for Oliphant 
publicly to defend himself but also for the public to 
assess for itself the reaction or overreaction to alleged 
supply-chain contraventions. It will stand as model 
for analysis in the implementation of good corporate 
governance.

Writing to Business Day in January, GEPF acting 
principal executive officer Joelene Moodley explained 
that the hearing was supposed to have started last 
October but that Oliphant’s attorneys had twice 
requested postponements: “The matter did commence 
finally last month and has been set down for the end of 
this month.”

By the time of TT going to press, the silence 
remained deafening. n

• This is an updated version of the article, by TT editorial 
director Allan Greenblo, originally published 
by Moneyweb on Jan 21.

Extract from GCIS statement on the Cabinet meeting of 4 Dec 2013
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INVESTMENT COSTS

Unnerving case study
A reader has asked about the effect of charges on his retirement portfolio. 

Independent financial planner Dave Crawford has responded.

In this example I have used 45,99% invested in 
Allan Gray Equity, 37,69% in Coronation’s Top 
20 and 16,32% in ABSA’s Balanced Fund. When 
weighted, this provides a total expense ratio 

(TER) of 2,12% including vat. When added to a 0,5% 
annual advice fee and 0,5% annual administration 
charge plus vat, it gives a total annual fee drag to 
growth of 3,26%.

But these days few advisors work on 0,5%. They 
more likely want 0,75% or 1% to which vat must be 
added. So the estimate by David McCarthy, in the 
National Treasury discussion paper, that fees are 
around 3% of capital is fair if sometimes conservative.

I have refined the calculations to show the 
percentage of nominal growth that the investor gets. 
It’s rather unnerving.

Many advisors justify the high charges on the basis 
that expensive is good quality. So they think the fuss 
about costs is a storm in a teacup. I fear they will still 

see their backsides on that one.
From a spreadsheet, I’ve have tabled here the 

numbers that I think are significant. Let’s assume that 
you invest R100 000 to run for 30 years. I have used 
a single investment return (before costs and TERs) of 
14% per annum:

It’s amazing what a difference the costs make. On 
the next table, using a 10% gross return, retention by 
the investor gets relatively lower. The cost issue really 
looks as if it could be a significant contributor to the 
retirement crisis.

One reason costs aren’t taken as seriously as they 
should is that, in the selling process, small percentages 
are dismissed as immaterial. But clients either don’t 
understand the baseline effect or don’t give it credence. 
An annual cost of 3,26% on your capital is actually a 
yield reduction of 3,26% on the yield (income return 
on investment). So the 3,26% cost on a 10% yield 
is actually a 32,6% reduction in yield. Now that is 
serious.

If we perform the same 10% exercise on the gross 
return, the investor gets relatively less:
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End Growth @ % accuring % acccruing
year 0% cost to investor to investor

at 1.5% at 3.26%
pa cost pa cost

5 R92 541 86.67% 71.91%
10 R270 722 83.01% 65.52%
15 R613 794 79.05% 58.97%
20 R1 274 349 74.90% 52.53%
25 R2 546 192 70.70% 46.40%
30 R4 995 016 66.55% 40.72%

End Growth @ % accuring % acccruing
year 0% cost to investor to investor

at 1.5% at 3.26%
pa cost pa cost

5 R61 051 82.50% 63.17%
10 R159 374 79.12%% 57.72%
15 R317 725 75.53% 52.26%
20 R572 750 71.79% 46.90%
25 R983 471 67.99% 41.77%
30 R1 644 940 64.19% 36.95%



Getting worse is the practice of using a wide 
spread of unit trusts to create a “portfolio”. I 

saw one a little while ago where 10 different unit 
trusts were packaged (or wrapped) together, probably 
to impress the client. I also saw one such package 
being assembled by an administration provider’s 
representative in the broker’s office with the client 
present.

The instruction was “Get me a nice portfolio for 
(client), I think about 35% equity and not more than 
10 portfolio managers”. The rep clicked a few buttons 
on his iPad and hey, we had an investment portfolio. 
Effectively this is the “expertise” for which an advisor 
can get paid, and paid and paid.

McCarthy talked about this at the 10X Conference. 

Also, there’s a pertinent quote from the National 
Treasury paper on costs: n

“Many consumers may choose to diversify their 
holdings across active asset managers, or be encouraged 
by their financial advisors to do so. While this approach 
does diversity the operational risks associated with 
individual fund managers, it may simply result in a very 
high-cost passive fund, since the greater the number 
of underlying asset managers, the more likely that 
their competing market views in the same asset class 
will offset one another....Further, some studies suggest 
that changing managers regularly, based on their past 
performance – ‘chasing winners’ – is also a strategy 
which may significantly reduce long-run returns.” 
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Brinny Mphogo is the inspiration for Iteke. As 
the programme’s first graduate, he now heads the 
initiative and acts as a mentor to new members of 
the learnership. 

“Through Iteke, we are giving our beneficiaries 
access to the tools they require for optimal 
development. On conclusion of the programme, 
whether or not they pursue a career in financial 
services, they will graduate from Iteke with well-
rounded work experience and a certificate in 
business administration,” he says.

In addition to being mentored by Brinny, Iteke 
participants have the opportunity to work alongside 
some of SA’s leading financial-services professionals. 
He adds: “At FedGroup, we believe that our 
learnership inductees will benefit optimally from 

the two key inputs of mentorship and education. 
FedGroup is a family-run business, and its values 
can be felt throughout the organisation. In 2005, 
FedGroup invested in me, my education and my 
future. I would like to extend the privilege of this 
investment to beneficiaries who may find themselves 
in a similar a position to where I was.”

All FedGroup beneficiaries who are currently 
completing their matric year can apply for the 2015 
programme by submitting prelim or final results, when 
they become available, and a short motivating letter. 

This year’s successful beneficiaries will rotate 
through FedGroup’s various departments, gaining 
important skills and hands-on experience. 
Beneficiaries will be remunerated. They will also be 
taught how to save and invest their money. 

Nurturing potential – 
it’s a Group effort
In the Sepedi language, Iteke means “to challenge yourself ”. Following the success 
of its first learnership graduate, FedGroup adopted the word and launched the Iteke 
Learnership Programme. Through mentorship, work experience and continued education, 
the initiative provides the opportunity for matriculating beneficiaries to take control of 
their futures, and in turn to stand as role models for their communities.  
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TRUSTEES’ CRUCIAL ROLE

Elias Masilela, NDP commissioner and 
chief executive of the Public Investment 
Corporation:

In our most recent edition (TT Dec ’13-Feb ’14), the main editorial argued that pension 
funds, being a unique vehicle through which the interests of millions of South Africans come 
together, “are the critical component to build a social compact” on which the success of the 
National Development Plan relies. A number of responses were received.

In the SA context, what is a social contract i.e. who should be 
the parties to it and with what objectives?

I do not think there is a SA-specific definition of 
a social contract. It’s a universal concept, premised 
on joint decision-making and commitment to 

the decisions jointly arrived at, by stakeholders in an 
economy or society. It is also known as a social compact 
or accord. The terms are used interchangeably. 

It can be described as an agreement among the 
members of an organised society or between the 
governed and the government defining and limiting the 
rights and duties of each. While the definition will hold 
stable across space and time, differences across societies 
will be informed by their historic, political, economic 
and social contexts. These different circumstances may 
not change the definition, but they may influence how 
the objectives are arrived at.

The concept of a social contract is premised on 
an underlying understanding that the success of any 
government is rooted in its partnership with society and 
the upholding of the values and demands of society. 

In principle, the modern understanding of social 
compacts is an attempt to address problems in the 

economy’s growth path that are best resolved through 
collective action and agreements amongst various 
interest groups. Chief amongst these are the tripartite 
social accords in the Netherlands, Ireland and Spain.

SA embraced and institutionalised the relationship 
amongst social partners in what is now known as 
NEDLAC. Of course, there are other fora outside 
NEDLAC with the same intent. The character of SA’s 
social “partnership” (note deliberate use of the term) 
is its intention to deal urgently with issues of poverty, 
unemployment and inequality.

Parties to the compact should be all stakeholders in a 
society. This ranges from government, to corporates, to 
organised labour, to NGOs and to households.

Why is there such emphasis on it in the NDP?

First, appreciate what is intended by the NDP. It 
proposes critical solutions to big national issues in SA, 
predominantly of a structural nature. These can be 
summarised as:
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u Massive unemployment, needing an economy that 
 creates more jobs;
u Infrastructure is poorly located, insufficient and 
 under-maintained;
u High incidence of poverty;
u Poor educational outcomes;
u The public health system cannot meet demand and 
 suffers from quality problems;
u A nation still often divided on racial lines (but also 
 on resource lines, with “haves” versus “have nots”);
u A resource-intensive economy;
u Spatial patterns that marginalise the poor;
u Community safety issues;
u Rural development that is not unfolding fast 
 enough;
u An economy characterised by sub-optimal 
 competitiveness, domestically and globally; and 
u The need to build a more a capable state, 

better equipped to improve public servicing and 
accountability. 

With these in mind, the NDP therefore proposes 
responses that will yield outcomes to:
u Push economic growth from the current 3% to 6%;
u	Reduce unemployment from the structural 25% to 
 6%, amongst key targets.

These are with the aim of delivering “A better life 
for all”, combating poverty and inequality as well as 
inculcating a psyche of long-term national development 
objectives. They will be underpinned by enhanced 
policy coherence and coordination.

With the magnitude and complexity of the task 
at hand, it is clear that government – doing it alone – 
would never ever be able to deliver to SA’s satisfaction. 
It has to be a shared responsibility; thus, the need for 
partnerships (and in the context of this subject, a SA 
social accord).

However, the emphasis should be one that focuses 
society on the understanding that such a social compact 
cannot be ideas in a document somewhere. It has to be 
a compact that changes hearts, minds and the entire 
psyche of our society.

It needs a society that has a sense of belonging, of 
ownership, and is ready to roll up its sleeves to be part 

of a long-term solution.
Therefore, the NDP is call to action for all South 

Africans. We each need to identify our respective roles 
and commit to contributing to change, without looking 
up to government to lead. We have to lead.

So, the success of the NDP lies entirely on a real and 
functional social compact.

What are the obstacles to a social contract? Through 
NEDLAC, should it not already have been developed?

NEDLAC, as an institution, is founded on the concept 
of a social compact. The questions are: How formalised 
is it? How committed are we to it? How effective is it?

To deliver on the NDP, answering these questions 
will be critical. The triple crises – of poverty, 
unemployment and inequality – should swiftly spur us 
in the right direction and at the right pace towards a 
more formal and virtuous compact. 

In all countries that have dealt and implemented 
social accords, consistently, all these processes were 
triggered by some form of crisis. But of course, arriving 
at a compact without a crisis would be less painful. 

What role could be played by trustees of pension funds 
in helping to bring it about?

Given the long-termist framework of the NDP and 
structural challenges we are faced with, pension-fund 
trustees are critical in delivering against our hopes as 

Masilela . . . strategically positioned
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well as making effective a SA social compact. Trustees 
oversee the management of long-term money. 

The nature of the mandates is such that they must 
make investments that have a long-term impact on the 
economy, rather than chasing short-term returns. This 
is key in tackling infrastructural backlogs that pull back 
the economy’s ability to grow faster and generate more 
jobs, to reduce poverty.

Increasingly, we need trustees who fully understand 
the relationship between the macro economy and 
the performance of the assets they manage. We need 
trustees that are able to invest in such a way that they 
influence the domestic economy positively and in a 
sustainable manner.

With their strategic positioning in the economy, 
they are inherent key role players in crafting and 
implementing lasting solutions, with patient capital in 
their control. 

Having said this, it is essential to note that the NDP 
does not emphasise funding in turning around our 
fortunes. This is because the NDP commission believes 
the biggest challenges lie first and foremost in resource 
allocation. The structural and behavioral changes are 
much more important for achieving the vision and 
aspirations of South Africans. Financial resources, on 
their own, will not deliver the vision.

We need to learn to achieve more with the resources 
at our disposal. n

The first solid steps are being taken for 
SA’s trade unions to exercise influence, as 

shareholders in JSE-listed companies, through 
the billions of rand invested by their members 
in pension and provident funds. It’s happening 
through the putative Batseta Council of Retirement 
Funds for SA. Why has it taken so long?

It’s a crucial question. The reasons for lack of action 
over the years need to be analysed if mistakes of the 
past are not to be repeated. One critical oversight has 
already been identified by the steering committee of 
Batseta. It’s education.

Widespread financial illiteracy remains one of 
SA’s major problems. When it’s prevalent amongst 
trustees of union-backed retirement funds, whose 
lack of appropriate knowledge can be exploited, 
it’s particularly disastrous. That’s why Batseta has 
its sights on the training of 26 000 incumbent and 
aspirant trustees.

There’s another potent factor to explain the labour 
unions’ failure to move faster in taking full advantage 
of their authority on funds’ boards. It’s ideological 
rigidity.

In the late 1980s and into the 1990s, the eyes of 
organised labour were focused on a single political 
prize: the move to, if not seizure of, parliamentary 

power. The “one person, one vote” slogan was as far 
as it went for many. Once “our people” were in power, 
all would be solved. For others, this was a mere step 
toward a new society that would not have to deal and 
compromise with the capitalist order. So there was no 
need to have anything to do with it.

At the same time, only a few among the union 
leaders were aware of the potential economic power 
that resided in the massive pension and provident 
funds of union members; that many billions of rand 
ultimately belonging to workers could be used to 
leverage reforms and — who knew? — even more 
radical changes. But there was not much coherent 
policy and little debate about the issue.

However, various unions did set up investment 
companies (with union money) that have had varying 
degrees of success. An early move was from the SA 
Clothing & Textile Workers’ Union (Sactwu) in 1989, 
although it only started seriously operating several 
years later. 

By 1995, Sactwu was joined by the National Union 
of Mineworkers’ (NUM) investment company in 
Hosken Consolidated Investments (HCI), a company 
with diverse holdings that has made billionaires of 
former Sactwu and NUM officials Johnny Copelyn, 
Marcel Golding and Irene Charnley. It has also 

Terry Bell, labour specialist and columnist:
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provided a welcome fillip to unions in these sectors 
that had been heavily hit by job losses.

But 20 years ago such “arm’s length” moves into the 
marketplace were anathema to a probable majority 
within the labour movement. And the movement 
today, at various levels, still remains deeply suspicious 
of the economic system. 

This suspicion was even more intense 20 years 
back. A purist ideological strain demanded that unions 
should have nothing to do with “the system”; that their 
role was to overthrow what existed. Something of this 
thinking seems to have been behind the rejection of 
one quite carefully thought-out “ethical investment” 
proposal.

Moeletsi Mbeki, a journalist and trade unionist 
when he returned to SA from exile, was aware of 
the potential for pension funds on the JSE. He also 
understood that there was an inherent contradiction 
between union principles and investment in the 
capitalist system. 

The core union principle is solidarity, that “an 
injury to one is an injury to all”. No worker should 
knowingly exploit another. The principle was taken to 
mean that investment in almost any company within 
the market system represented profiting from the 
labour of other workers. 

This conundrum led, over the years, to occasional 
demands that union money be channelled only into 
“ethical investments”. Mbeki thought he had the 
answer. He proposed that unions press to invest the 
savings wealth of their members into property, into 
buying up the then inexpensive apartment blocks in 
areas such as Hillbrow. 

These buildings could be renovated and 
maintained, so creating sustainable jobs, and the 
flats could be rented or sold to union members, with 
mortgage bonds provided by pension fund investment. 
Bond and rental income should provide an adequate – 
and “ethical” – income.

There were obviously many details to be worked 
out. But the proposal hit an ideological brick wall. 
Although it had the support of the National Union of 
Metalworkers and its then general secretary, Moses 
Mayekiso, it was turned down flat by Cosatu. “Too 

capitalistic”, was the reason given.

At the same time, individual unions and especially 
those officials concerned with pension funds 

were being assiduously wooed by various service 
providers. If anything, the wooing intensified when 
legislation in 1996 ended employers’ domination of 
trustee boards. Unions and their federations came to 
rely on the apparent largesse of institutions keen to 
win their pensions business.

These service providers offered not only the 
T-shirts and the track suits, the conference bags and 
the caps, bearing their logos, but also other perks to 
individuals that have sometimes dishonoured the 
labour movement. Such companies also offered – and 
sometimes provided – free training to the trustees of 
pension funds. 

Presented as altruistic, this training was 
increasingly seen within the labour movement as part 
of a marketing strategy to win friends and influence 
people so that the service providers could gain greater 
leverage on how and where all that pension money 
should be invested.

Along the way, there has been scandal and 
corruption. One extreme example is bad governance at 

Bell . . . changed approach

52 Today’s TrusTee March/May 2014



Mehluli Mncube, managing director 
of proxy-voting advisor InkunziESG:

As the drive for responsible share ownership 
accelerates, SA pension funds have been called 

sleeping giants. Many efforts to shake these giants 
from their slumber have been fruitless. Why – after 
so many regulation changes, conferences, toolkits and 
talks around responsible ownership – has it not been 
easier or quicker to awaken them? 

On face value, given their sheer size, pension funds 
are well positioned to drive change and assert control 
in capital markets. Including the mammoth GEPF, 
pension funds hold at least 21% in every company of 
the JSE’s Top 40. With foreign ownership excluded, the 
percentage is considerably higher.

The recent Today’s Trustee editorial illustrated the 
reach of pension funds to their beneficiaries: eight 
million members, each with an average household 
of three, impact on 24m people. This estimate is 
conservative.

Internationally, particularly in the US, pension 
funds and retirement schemes have often succeeded 
in leveraging their influence on the companies where 
they’re invested. This activism started back in the 
1980s and has since gathered pace. Locally, despite 
their size, most pension funds remain non-activist. 
Notable exceptions are the GEPF, the Eskom Pension 
& Provident Fund and the mining industry’s Sentinel 
Retirement Fund. 

There are challenges and hurdles for pension funds 
to unlock the massive power they can hold through 
proxy voting.  

First is the fact that many funds – especially those 
of smaller and middle size – invest through collective 

schemes and pooled portfolios. This ownership is held 
in the nominee accounts of assurance companies and 
asset managers. So it’s insufficiently direct to drive and 
influence investee corporates. 

Also, some of the investments are in policy 
wrappers. It will take deep see-through analysis to 
reach to the actual shareholding structures. In essence, 
while pension-fund beneficiaries are owners of the 
investments, they only have “empty” economic benefit 
but not the share ownership. 

It then begs the question of whether the sleeping 
giants are real giants? The assurance companies 

the SA Commercial Catering & Allied Workers’ Union 
(Saccawu) provident fund, now into its twelth year of 
curatorship. Another is at Sactwu where over R200m 
disappeared from fund coffers by the trustees having 
allowed free reign to investment manager Trilinear. 

For context, however, there are numerous industrial 

and other union-backed funds at which no accusatory 
fingers can be levelled. There are also unionists on the 
boards of huge funds, such as the GEPF, where their 
contributions are lauded.

Perhaps it’s this gathering of experience that has 
also helped prompt the tipping point.  n

Mncube . . . catch a wake-up
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and asset managers are wary to engage or vote 
against managements of corporates where it might 
jeopardize their future business prospects. Also, 
asset managers are mostly motivated by the price of 
the stock rather than challenging management on 
sustainability issues. 

Regulation 28 under the Pension Funds Act, which 
promotes ESG (environmental, social and governance 
issues), and the voluntary Code for Responsible 
Investing (CRISA), are credible efforts to get asset 
managers and corporate institutions to account 
for this shareholding and report accordingly to the 
pension funds. But bigger sticks are needed to ensure 
compliance. 

Further, there’s the control and influence of 
investment consultants. These gatekeepers play a 
critical role in educating and informing the trustees 
of pension funds. There is still an information gap, 
usually bridged by consultants, at trustee boards. So it 
is difficult for trustees to drive active share ownership 
if their consultants’ interest in it is remote.

Even for those funds interested in being active 
owners, the challenge is in implementation. Active 
ownership requires resources to engage with 
companies and to vote at shareholder meetings. The 
‘responsible investing toolkit’, released last year, is 

a useful guide. But smaller to medium-sized funds 
lack the staffing resources of the GEPFs, EPPFs 
and Sentinels. It is then left to consultants or asset 
managers to drive the process, some with more 
enthusiasm than others. 

This could be resolved by the creation of a 
common platform where resources are pooled to 
enable engagement with companies. For example, talks 
have been held for union-backed pension funds in the 
mining and metal industries to collate their efforts 
in shareholder activism. This is in a bid to take the 
fight with corporates “from the picket lines into the 
boardroom”. 

With close to R500bn in assets, the mining, metal, 
and construction-related pension funds have 

muscle hitherto unflexed. With their voting power, 
they can influence the remuneration of executives, 
drive sustainability issues and hold corporate boards 
to account on key issues. 

This is not a reinvention of the wheel. In the US, 
seven union-backed pension funds in the CTW 
(Change to Win) coalition are well known for their 
joint activism.

In SA, given the will, the hurdles can be 
overcome. n

Ian Haigh: B’Com, ACIB (UK)*, CFP FPI, the FSB RE 5 Exam.

Independent Trustee/Principal Officer Services/Independent Consultant Services

Ian has worked in the financial services 
industries for 40 years in:

➢ Commercial banking
➢ Corporate banking
➢ Employee benefits -23 years

In employee benefits, Ian was a successful 
benefits consultant with Old Mutual for 23 
years where he won numerous awards. Ian 
passed the RE 5 Financial Services Board 
FAIS exam in 2012. 

The last 18 month Ian was working 
for Mvunonala Holdings, an employee 
benefits black empowered company, in 
a senior position serving the parastatal, 
government, union and small business 
markets.

Ian has been actively involved in Industry 
bodies having been a past director and 
committee member of the POA and a 
member of the Financial Planning Institute 
Employee Benefits Committee.

Ian was elected as a member trustee on the 
15,000 man Old Mutual Staff Retirement 
Fund in 2011 and only stepped down 
when he retired from Old Mutual in July 
2012. He sat on the communication sub-
committee during this period. 

Ian was a sponsor appointed trustee 
on five  in-house funds of Mvunonala 
Holdings which included an unclaimed 
benefit fund, an umbrella fund and a 
beneficiary fund.

Ian is available for appointments for Independent Trustee and Independent Principal Officer positions on 
retirement funds. He is also available for independent consulting appointments and ad-hoc retirement fund work 
such as advice on moving to an umbrella fund.
Please contact Ian Haigh on 082 450 0688 or email him on donian@absamail.co.za for further information.
(*Institute of Bankers UK)
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GRAVY
The weakened rand carries 

with it a particular social 
danger. It’s that top seafront 

properties – for instance, from the 
V&AWaterfront to Camps Bay in 
Cape Town – become that much 
more affordable as holiday homes 
for buyers from hard-currency 
countries.

Thus, as happened previously, 
these residences are progressively 
priced beyond the range of even 
rich locals yet remain unoccupied 
for perhaps nine months of the year. 
It illustrates, for those living in the 
shanty towns of the Cape Flats, the 
in-your-face juxtaposition of wealth 
and poverty at its most extreme. 

This is surely not a contributor to 
long-term social stability. Neither is 
it a potential revenue source for the 
fiscus to ignore.

What’s to be done? Take a leaf 
from the current debate in the UK 
coalition government about a tax on 
foreign property owners in central 
London, a swathe of the city where 
few Londoners can afford to live.

uuuuu

On the subject of property,
it’s noted how the sector has 

fallen from JSE favour. PSG Asset 
Management, for one, has eliminated 
exposure to these listed companies 
in all its funds. It believes that the 
shares are overvalued and that there’s 
a looming oversupply of retail space.

These things work in cycles. 
However, it’s the retail thing that 
could prove most worrying for 
what’s traditionally been considered 
an inflation hedge. In the event 
of oversupply, the prospects 
for increasing shop vacancies 
loom. Base rentals become more 
competitive and, exacerbated by the 
effects of higher interest rates on 
consumer demand, turnover-related 
rentals similarly reduce.

These considerations are being 
factored. Another, probably still 
to be factored, is the longer-term 
impact of internet shopping. Once 
upon a time, newspapers were also 
thought to be immune from the 
technology tsunami.

uuuuu

There’s a consensus that more
investors should become more 

“sophisticated”.
The Shorter Oxford Dictionary 

defines “sophisticated” as
1. Mixed with some foreign

substance; adulterated; not pure
or genuine;

2. Altered form, deprived of
primitive simplicity or naturalness;

3. Falsified in a greater or lesser
degree.

uuuuu

In terms of his plea-bargain
agreement, the five-year 

suspended sentence on Peter 

Ghavalas (of surplus-stripping 
infamy) expired in February. So 
now that his sentence cannot be 
overturned – he’s given evidence 
for the state, whether or not to its 
liking – he can say what he wants 
and return to SA from Australia if 
he wants.

But will he? Does anybody care, 
least of all him? The supposed 
kingpin in this supposed scandal is 
home free.

uuuuu

Another Sefricanism is “I’m not
sure”. What it really means is “I 

haven’t a clue”.

uuuuu

Figures commonly touted
around SA are that 6m taxpayers 

are supporting 16m people on social 
grants. Take heart from this letter 
concerning the Revenue authorities 
in Canada:

They are questioning me about 
the number of dependents I claimed 
in my 2011 tax return. I guess it was 
because of my response to the line: 
“List all dependents.”

I had listed 2m native Indians, 1m 
crackheads, 7,3m unemployed people, 
100k people in prisons, 105 in the 
federal senate, 308 MPs and half of 
Haiti.

Evidently, this was not an 
acceptable answer. So I keep asking 
myself whom I might have left out.   n
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