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Patient recovery
Stimulus plan is a bandage, to staunch the bleeds, until the conditions are 
met for private-sector institutions to help get major infrastructure projects 

up and running. Important role for pension funds.

FIRST WORD

Like the charge of an elephant, the approach of 
bankruptcy focuses the mind. When the money 
runs out, it’s run out. What applies to businesses 

and households applies equally to governments; in this 
instance, to the SA government.

It cannot succumb to defeat, cowering in a corner 
until the International Monetary Fund rides to the 
rescue. It had to show a face, to the rating agencies 
as much as anybody else, that virtually intractable 
problems are within its ability to reverse. And it had to 
so in advance of the jobs and investment summits, or 
they’d have been destined for despair.

Unable to create money from mist – the SA Revenue 
Service is seriously behind in its collections and state-
owned enterprises are on tenuous life support – it has 
still to stabilise the economy and begin attempts to 
generate job-creating growth. Thus it comes up with 
an “economic stimulus and recovery plan” where, aside 
from bites at low-hanging fruit, pride of place is the 
infrastructure fund.

But how to fund an infrastructure fund, into which 
will go R400bn to be spent over the next three years, 
when government has no funds? Simple. You rejig 
amounts already provided but remaining unspent, by 

lethargy or logjams on the part of bureaucracies tasked 
with implementation, and you call on the private sector 
for more money that will bolster the fund over periods 
beyond three years. 

But who in the private sector, such as banks and life 
offices and pension funds that are custodians of other 
people’s money, will jump to the call unless they can be 
assured of market-competitive returns?

Clearly, in making his announcement of the 
proposals, Ramaphosa was confident that the 

private-sector response will be positive. He must have 
good reason. It implies that, in the background, an 
agreement between chiefs for the willing participation 
of financial institutions had already been sketched.

Note that there’s been not a hint about the possibility 
of prescribed assets, the blunt instrument that the 
representative bodies of the banks and life offices would 
certainly have resisted. Where volunteerism failed, the 
application of force – with all its damaging impacts – 
loomed as the measure of last resort to keep the heads 
of broken state-owned enterprises above water (TT 
Aug-Oct). 

Instead, there must be a game-changer from the 
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conditions that previously caused the institutions to 
preclude consideration of lending and investing even on 
the strength of government guarantees. Futuregrowth, 
which openly led the charge, had reiterated as recently 
as August that it wouldn’t resume the purchase of 
Eskom bonds until high standards of governance were 
evident.

As a bare minimum, government’s plan spells the 
imminence of wholesale clean-outs in the state-owned 
enterprises. It also spells an acceleration in the pipeline 
of bankable long-term infrastructure projects, for which 
institutions have been pleading, and the introduction of 
capacity within relevant agencies to make them happen.

At a blush, reading the Ramaphosa statement for 
intent, this promises a sea change from reticence to 
practice in private-sector collaboration. Pragmatic 
reality, cutting through state centralism and cadre 
dependence, has given it hard urgency.

The private sector will be invited to enter into 

“meaningful partnerships” with government in the 
infrastructure fund, Ramaphosa said. The contribution 
to the fund from the fiscus over the medium-term 
expenditure framework would exceed R400bn 
“which we will use to leverage additional resources 
from developmental finance institutions, multilateral 
development banks, and private lenders and investors”.

In effect, it seems, the fund will really be a 
platform to align operations of such state bodies as 
the Development Bank and Industrial Development 
Corporation with the objectives of privately-run savings 
and investment institutions. If the phrase “meaningful 
partnerships” means anything, it must be agreement 
on the ground-rules inclusive of competent systems 
and personnel for efficient project management within 

defined time horizons.
These are the critical elements that the National 

Infrastructure Plan, launched in 2012, clearly lacked. 
Supposed to have injected growth and promoted job 
creation, it didn’t. Revival of the NIP, appropriately 
reengineered, not only gives it hope of lift-off but also 
explains the funding from the fiscus. 

The R400bn amounts to less than half the R834,1bn 
that had been planned by the NIP for public-sector 
infrastructure spending over the following three years. 
Of the R834,1bn, public-private partnerships have 
accounted for only R18,5bn or 2,2% of the total (TT 
Aug-Oct).

Further, according to the 2018 Budget Review, 
last July national departments were asked to submit 
proposals for large infrastructure projects designated 
as national priorities by the Presidential Infrastructure 
Coordinating Committee. Proposals for only 64 projects 
with an estimated funding requirement of R139bn 
were submitted. Of these, a mere 38 met the initial 
submission criteria. Cash-strapped provinces and 
municipalities, also desperately needing infrastructure, 
aren’t in this mix.

So, until the private sector comes to the party, 
there’s a new plan without new money to stimulate it. 
Finance Minister Nhlanhla Nene will take R50bn from 
underperforming programmes (“redirecting resources 
into health and education”, said Ramaphosa) while the 
R400bn will be from a reworked and possibly renamed 
NIP.

That’s refreshing but hardly inspiring. The 
excitement will come with public-private partnerships, 
the paragon of which is the Independent Power 
Producer Programme where over R200bn has been 
invested in renewable energy. Once resisted by Eskom, 

Short circuit avoided

The private sector will be invited 

to enter into “meaningful  

partnerships” with government 

in the infrastructure fund.

 – Ramaphosa 
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it will now be primed because of Eskom.
The economy is dependent on Eskom, strained 

even to buy coal and pay salaries. Moreover, electricity 
demand is decreasing as companies come off the grid – 
they cannot sustain Eskom prices, operate under threat 
of outages and anyway prefer environmentally-friendly 
renewables – while Eskom supply is increasing with two 
large coal-fired power stations eventually to come on 
stream at huge cost.

That dividends aren’t in prospect destroys Eskom’s 
investment case, as does the reliance on fossil fuels 
diminish it. A token of relief is that lifestyle audits 
of executives suspected of corruption should help to 
alleviate protests from disruptive unions.

On the Ramaphosa approach to “work with what we 
have”, there must be some kind of deal to keep Eskom 
operational. Presumably it involves quiet acceptance of 
government guarantees to funders for the completion of 
Medupi and Kusile, to provide baseload, while the IPPP 
gathers steam. 

Being undertaken, said Energy Minister Jeff Radebe 
earlier, is a “detailed analysis of the appropriate level of 
penetration of renewable energy in the SA national grid 
to better understand the technical risks and mitigations 
required to ensure security of supply is maintained 
during the transition to a low-carbon future”.

The more likely the IPPP model is emulated, the 
better for the boost from infrastructure; for the private 
sector to have direct lines of sight into projects from 
conception to implementation so that projected long-
term returns, eminently suited for pension funds, can 
realise their job-creation potential.

There’s a slightly lighter mood in the air, not only 
because prescribed assets are off the table and the 
nuclear build is dead. Then to shake out SA Airways 
and the other tax-draining dogs as well. The wheels are 
in motion.

Allan Greenblo,
Editorial Director n
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ADJUDICATOR

R40,5m to be recovered. 
Will it?

Every actuary in the land will read with 
horror the determination of Pension Funds 
Adjudicator Muvhango Lukhaimane that one 

of their number, independent practitioner Vivian 
Cohen, must pay R40,5m to the Amplats Group 
Provident Fund.

Instead of challenging the Adjudicator in court, 
under new legislation he can now appeal to the 
Financial Services Tribunal (see Currents). Should 
he lose, he’d have to pay the R40,5m from his own 
pocket – plus interest at 10% pa from the July 
determination date, less perhaps the R1m or R2m 
that might be covered by a valid insurance policy of 
professional indemnity.

In the result, the 40 000-member AGPF probably 
has little chance of recovering the full amount as 
per the determination. When actuaries can be held 
liable for such hefty amounts, they might do well to 
review the adequacy and validity of their insurance 
cover. 

And not only actuaries. So serious are the 
implications of the determination that they 
potentially affect all funds, trustees and service 
providers within the retirement-fund industry as a 
whole.

The fund had complained to the Adjudicator that 
the respondents – 14 trustees who then comprised 

the AGPF board, actuary Cohen and administrator 
Sanlam – should jointly and severally compensate 
the fund for their failure timeously to discover a 
unit-pricing error made by Cohen. The error had 
caused the fund’s unit price being overstated by 
4%, resulting in members who exited the fund 
since September 2012 being given more than their 
entitlements at R40,5m in aggregate. This amount 
was the loss to the fund.

Lukhaimane dismissed the claim against the 
former trustees and Sanlam. She ordered the 
AGPF to pay the former trustees’ legal costs on the 
punitive attorney-client scale, and Cohen to make 
good the entire loss.

Huge damages award against actuary. Fund’s reserve account cannot be used 
to offset loss. Trustees and administrator in the clear.

Lukhaimane . . . Amplats fund exposed
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In Cohen’s submission, the fund had incorrectly 
concluded that the error related to the assumptions 
and methodology used. The actuarial error was 
that a cell on the spread of an investment portfolio 
was inadvertently “hardcoded” as the value on 31 
July 2012. It should have referred back to the value 
from the previous month’s balance by means of a 
standard excel formula.

As a result of the error, he contended, unit 
prices were overstated. The weighted average 

investment return still looked reasonable when he 
did an overview of the calculations. There was no 
negligence on his part and the fund, through its 
significant free reserves, was able comfortably to 
absorb the financial impact without any remaining 
members being adversely affected.

He’d been diligent, he said, in obtaining 
an experienced actuarial expert to do these 
calculations on his behalf and these were also 
checked. It was an error unfortunately missed by the 
normal levels of actuarial scrutiny. 

According to the Adjudicator’s determination, 
Cohen had further argued: “Even if the actuary 
ensures that diligent calculation and checking 
procedures are followed, it is not possible to 
eliminate every human error. This would be an 
unacceptable financial risk for actuaries if there 
was a possibility that an unfortunate error that goes 
undetected were to result in a substantial financial 
penalty.”

For its part, Sanlam noted that the administration 
agreement then in place did not contain a 

term obligating it to reconcile the fund’s assets 
and liabilities. Also, by contractual agreement, the 
administrator would not incur any liability for any 
loss or damage suffered by the fund from incorrect 
information that the fund had provided. The 
administrator’s duty of good faith could only extend 
to obligations set out in the agreement.

The AGPF’s allegation against the former 
trustees was that they’d omitted to ensure proper 
administration of the fund. Their negligence was a 
breach of their fiduciary duty, making them liable 

Solomon . . . basic cautions
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for the maladministration that caused loss to the 
fund. 

However, the former trustees submitted that the 
fund’s system of delegation and control over the 
service providers were sufficient and reasonable. 
They did not fail in their duty or give rise to the 
calculation error. Neither could they reasonably 
have been expected to notice it.

The calculation error had caused the loss, held 
the Adjudicator, and it was real. It could not be 

offset by replenishment from the fund’s processing-
error reserve as Cohen had suggested. This account 
is for mismatches that occur when there are 
timing differences between the time that the actual 
transactions occur, and when these transactions 
are deemed to have occurred, for purposes of 
calculating benefits or costs or accruing fund 
return. 

Because of daily movements in unit prices, 
there is invariably a mismatch between the values 
of the units and the actual values of the fund’s 
investments. This will result in profits or losses as 
members leave the fund or other benefits are paid, 
depending on whether the unit price is lower or 
higher than the than the actual value of the fund’s 
investments on the day that benefits are paid.

In this instance, she said, the error was not 
due to a timing mismatch but to a unit-pricing 
error that Cohen had made: “The processing-error 
reserve account was not meant to cover occurrences 
like the current.”

In the case of an expert such as an actuary, 
the test for negligence is the test of the so-called 
reasonable expert. The tribunal had engaged 
the services of an independent actuary to assess 
whether Cohen had acted reasonably.

This actuary had submitted that hardcoding (on 
an excel spreadsheet) is the act of physically typing 
or otherwise inserting text or numbers in absolute 
terms. The implication of erroneous hardcoding 
is the risk of typographical error that damages the 
integrity of the process. 

In this case, the erroneous hardcoding of the 
affected spreadsheet cell reduced the opening 

balance by R40,5m and increased the fund return 
by the same amount, causing exiting members to 
receive benefits higher than their entitlements. 
Because review at the level of individual portfolios 
was lacking, Cohen’s conduct as the expert advisor 
was unreasonable.

Due to the nature of the calculation error, 
neither the then trustees nor administrator Sanlam 
would have been able to detect the error. It could 
only have been detected by an expert advisor, stated 
Lukhaimane, and so they could not be held jointly 
and severally liable with Cohen.

Accordingly, she ordered that Cohen compensate 
the AGPF for the R40,5m loss; further, that the 
AGPF pays the former trustees their costs on the 
attorney-client scale as a refund of expenses they’d 
actually incurred. No costs order was made in 
respect of Sanlam. n

In the case of an expert 

such as an actuary, the 

test for negligence is 

the test of the so-called 

reasonable expert. The 

tribunal had engaged 

the services of an 

independent actuary 

to assess whether 

Cohen had acted 

reasonably.
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Avoid simplistic comparisons

An investment issue of the moment is that of active 
versus passive management. While certainly crucial for 
all individual and institutional investors, there’s a risk 
that this unrelenting debate oversimplifies investing 
and causes the full variety of portfolio-management 
approaches to be obscured. 

When it comes to diversified equities, the cost to 
investors of not knowing their equity-fund and portfolio-
management approaches in greater detail can result in 
much higher behavioural losses than the cost differential 
between active and passive.

Equities management

Equities management comes in many shapes and forms. 
They encompass a far wider variety than a simplistic 
framework. If investors become too fixated on the 
active versus passive debate, and ignore other viable 
approaches, they narrow their investment focus. In turn, 
this can impede optimal decision-making.

Within the diversified equity universe, there are a 
number of sub-categories. While traditional active funds 
(managed by a single manager) still dominate this fund 
universe, other equity-management approaches -- such as 
‘concentrated’ and ‘quantitative’ equity investing -- make 
an impression. Also, many diversified equity funds-of-

funds have been created over the past 15 years as a way 
to diversify manager style and risk.

Then too, equity funds based on quantitative models 
have been around for a while although the number is 
low. Factor-based investing is primarily quantitative and 
popular at present. In essence, these funds combine 
aspects of both active and passive management. 

Cost benefits

Smart-beta funds do not have a 10-year track record but 
their mix of active factors (or return sources), combined 
with index-based implementation, has merit and cost 
benefits. As factor-based approaches develop a more 
meaningful track record, they may occupy a more 
significant position in investor portfolios. This is provided 
that they demonstrate the requisite outperformance 
after fees relative to the unconstrained active equity 
manager employing similar active factors in its investment 
approach.

Traditional indexing -- funds tracking the broad equity 

Nefdt . . . different sub-sets

There’s much more to investing 
than active vs passive decisions. 

Colin Nefdt, a consultant at 
Old Mutual Corporate 

Consultants, shows why.
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market on a market-capitalisation basis -- have also been 
around for many years. The ALSI and SWIX index funds are 
very low in number and assets. Providers prefer to offer 
index products within the large-cap segment of the local 
equity market and track the Top 40 Index. This is mainly 
due to better efficiency and liquidity versus tracking an 
index with smaller, less liquid constituents (such as the 
ALSI). 

Our graph compares the performance of these diversified 
equity sub-categories. It shows the returns for various 
equity-management approaches over the most recent 
10-year period, based on calendar years. Because 
the active single manager comprises the largest sub-
category, the top and bottom quartiles have also been 
included. All fund returns are illustrated net of investment 
management fees.

A number of key observations emerge. Generally, we see 
that over the 10-year review period the All- Share Index 
tracker funds (as a group) were tough to beat. However, 
we can also see that superior active equity management 
most definitely exists (as shown by the top performance 
achieved by the top quartile of active single managers). It 
remains a great way to build long-term wealth.

The return superiority within active management can often 
be found within concentrated funds and high conviction 
managers. But this comes with the trade-off of having to 
tolerate periods of heavy short-term underperformance. 

Investors should therefore make an extra effort to 
understand these relative performance profiles: know 
what you own, why you own it and the likely relative 
return profile that you can expect. Abandoning your 
chosen equity management approach or fund after a 
period of weak returns is often a big mistake.

Common misconception

Realistic return expectations must also apply to index 
funds. When equity markets are down heavily, as they 
were in 2008 for example, your equity index fund will 
be affected by those negative returns because there is 
no attempt within the fund to avoid market losses. This 
is important, as a common misconception is that index 
tracking is ‘lower risk’ when in fact these funds are often 
more volatile than actively-managed funds and almost 
invariably more volatile than funds-of-funds.

While one equity approach is not inherently 
better or worse than any other, different 
approaches will lead to performance that 
behaves differently in different market 
conditions. At the end of the day, investors 
need to know more about the funds they 
own than merely the historical performance 
record. 

Having a greater sense of how your 
fund should perform in a certain market 
environment can be invaluable and improve 
the ability to stay the course with a long-

term investment or retirement plan. 

• For more information, please contact Colin on 
cnefdt@oldmutual.com, 
or visit www.oldmutual.co.za/omcc

Old Mutual is a Licensed Financial Services Provider.
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DEFINED BENEFITS

New face, safe direction

With some R142bn in assets under 
management, the Eskom Pension & 
Provident Fund is SA’s second largest after 

the Government Employees Pension Fund. It could be 
in for a spot of bother, not of its own making. It’s already 
anticipated and plans are formulated should even a 
worst-case scenario eventuate.

The worst case would be if Eskom, as the employer, 
is forced by its parlous finances not to pay member 
contributions in the immediate future. Slightly better 
cases would be an interruption in contributions or, 
varying with size, partial contributions. 

The best case, of course, is that Eskom finds the 
money (see First Word). Should it fall short, the fund 
has a contribution surplus to cover exigencies. At end-
June 2017 the surplus stood at 0,6% of pensionable 
salary, amounting to R101m.

The EPPF is a defined-benefit fund, meaning that a 
fixed benefit (based on final salary) is paid to members 
on retirement or withdrawal. Unlike a defined-
contribution fund, members don’t carry the investment 
risk. At the EPPF, members contribute 7,3% of 
pensionable salary and the employer contributes 13,5% 
which is rather generous provided that the employer 
can pay it.

Nopasika Lila, who took over as EPPF principal 
officer and chief executive in April, isn’t too fussed. 
Handling her new role with aplomb, she derives 
confidence from experience in her previous eight years 
as EPPF chief financial officer and in the five-year 
strategy that she helped develop.

What if the employer can’t maintain its 
contributions? What if there’s a need, say, for 
retrenchment packages to be offered on a wide scale?

“These are real challenges,” Lila admits. “We’ve 
identified a number of potential trigger points and 
produced options to address them. We engage 
proactively and continuously with the employer. The 
overriding consideration is that we ensure growth and 
stability for the future.”

Whereas the GEPF operates under its own law, and 
has taxpayers as its backstop, the EPPF falls under the 
Pensions Funds Act and is supervised by the Financial 
Sector Conduct Authority. Fund members rely on the 
employers – Eskom, its subsidiaries as well as the fund 
itself – for their promise of benefits to be honoured.

By virtue of its size – both in terms of assets and 
because it has roughly 90 000 active members 

and pensioners – it wouldn’t be a candidate for 
consolidation into a larger unit that the FSCA seeks. 
Quite the reverse. 

Its continuation as a self-administered standalone 
is bolstered by the upgrade of its systems that, Lila 
believes, gives it the opportunity to offer administration 
services to other funds: “The FSCA wants to reduce the 
number of funds, so we ask how we can use our size 
to take advantage from the scale of our administration 
business already in place.”

In a sense, the EPPF is unique by having its 
administration and investment arms under one roof. 
There’s no outsourcing, except to the extent that it 

Financial travails of Eskom are in hand at its retirement fund. 
Hoping for the best but prepared for the worst.
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does use a selection of external fund managers for a 
proportion of the assets. “But everything is led by our 
chief investment officer,” Lila hastens to add, “right 
down to specialist teams that manage the multi-
managers.”

She condenses her philosophy into promotion of 
“the three Es”. These are empowerment, education 
and evolution. Pension funds have vital roles to play 
in demographic and social challenges, she says, from 
adapting policies for increased longevity to investments 
benefiting future generations. 

Insufficiently emphasised, she believes, is the need 
for development of social infrastructure in rural areas: 
“Many people work in the cities but, when they retire, 
they go back to where their families are.” Decent 
infrastructure and comfortable retirement are two sides 
of the same coin.

Lila is the more impressive for not tub-thumping 
her causes but for being so thoroughly polite and 
non-adversarial, presenting her arguments with a quiet 
authority inclined to understate the muscle of the EPPF 
to influence the decisions of the companies in which 
it invests: “It’s all about partnering with companies, 
reasoning with them from your point of departure at an 
early stage and not only at their shareholder meetings.”

She feels assured that companies are familiar with 

the EPPF’s direction, embedded in its strategies. This 
is the agreeable basis, as she puts it, to go forward from 
good relationships.

It also pretty much summarises the overall attitude 
of the lady to others, and of others to her, as a defining 
leadership attribute. Quiet authority is not to be 
confused with lack of determination. n

Lila . . . cool in the hot seat
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By regulation from the beginning of March 2019, all defined-
contribution retirement funds – including retirement-annuity funds – 
must have in place a default investment, preservation and annuity 
strategy. This guide is intended to assist trustees who’ve not yet 
finalised their funds’ annuity strategy:

First, the proposed strategy must be appropriate and suitable 
for members of the fund. The annuity strategy may include a few 
options for members with different risk profiles and income levels, 
as one annuity may not be suitable for all members. 

Second, the fees and charges of the proposed annuity or assets 
must be reasonable and competitive. Trustees will have to negotiate 
reasonable and competitive fees, and pricing with insurance 
companies, to ensure members have a cost-effective annuity 
option at retirement to consider. At present, individual members do 
not have access to institutionally-priced annuities.

The strategy must be reviewed annually. It may include traditional 
life annuities and living annuities being paid from the fund or an 
external provider. Both life and living annuities are allowed. 

For living annuities the investment choice is limited to four portfolios 
compliant with Regulations 28 and 37 under the Pension Funds 
Act. The prescribed standard for drawdown rates is in draft with 
ASISA.

Third, members are given access to a retirement benefits 
counsellor (RBC) not less than three months before retirement 
date. Choosing an annuity might be daunting. Most members make 
the choice without sufficient financial knowledge or understanding 
the effects of longevity.

Members will at least need to consider the trustee-endorsed, 
competitively-priced annuity strategy. Access to an RBC will 
hopefully improve retirement outcomes. 

Trustees should see the regulation as an opportunity to improve 
retirement outcomes for all their fund members.

Will the solution be in-fund or out-of-fund?

It could be either or a combination of the two. An in-fund strategy 

may have some cost efficiencies for larger funds and offer a 
seamless transition to retirement, but it will also put a much bigger 
responsibility on the trustees from compliance and governance 
perspectives. If an in-fund annuity strategy is not managed 
effectively, members may be worse off.

What annuity type will be offered?

For both the in-fund and out-of-fund options, trustees need to 
decide on the type of annuity to offer. Both life and living annuities 
are possible, each having pros and cons. 

Despite the attractive features of living annuities, investors must 
consider the impacts of longevity and investment choice. People 
living longer than average are highly exposed to the risk of running 
out of cash. 

While it is attractive to enjoy the facility of managing one’s own 
investments post-retirement, this does place a great responsibility 
on the investor. There are no investment guarantees, so a general 
decline in the market will reduce the investor’s funds and the impact 
on future pension amounts.

Different life annuity options include:
• Level annuities
• Guaranteed escalation annuities
• Inflation-linked annuities
• With-profit annuities
• Index-linked annuities

For all guaranteed life annuities, the pension payment will 
be guaranteed for life, with no longevity or investment risk to 
pensioners. Trustees may select the following benefits for their 
fund’s default life annuity offering:
• Spouse reversion annuity (joint life policy)
• Guaranteed period
• Thirteenth cheque

For the selection of living annuities, trustees should consider 
administration, advice, asset choice, asset charges and an all-in-
one solution to members.

The aim of the investment strategy is to give protection and real 

Karen Wentzel of annuities at Sanlam Employee Benefits, sets out to help.

Trustees: are you ready 
for the defaults?
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returns to pensioners over the long term. Fees for the investment 
strategy should be at the rate of institutionally-priced portfolios.

In considering the investment portfolios allowed, important factors are:
• Proposed investment default strategy and methodology
• Asset management fee
• Performance fee
• Investment returns for proposed strategy over 1, 3, 5 and 
 10 years

Who to use as an insurance company partner?

When considering an out-of-fund solution, these criteria may be 
used for comparisons:
• History of service provider
• Shareholdings in other companies and their business 
 activities
• Organisational structure of service provider
• BEE level of service provider
• Transformational goals and strategies
• Potential conflicts of interest
• Certificates which allow provision of living annuities
• SARS tax clearance
• Assets under management respectively for all group 
 and living-annuity products
• Current institutional default living annuity appointments
• Number of members in annuity products

What are the administration capabilities of the provider?

When comparing different administrators, ask them for information on:

• Current number of members under administration
• Online access
• Cost of administration
• Whether the offering can be a combined life and 
 living annuity

What pre-retirement assistance is available to the fund 
and trustees?

Pre-retirement marketing creates awareness for members about six 
months prior to retirement. It will help members to make informed 
decisions and consider the cost-effective offerings, alongside other 
options, with or without their financial advisors.

Training, brochures, roadshows, payslip inserts and website 
information -- provided with assistance from the insurer -- will 
assist RBCs adequately to inform members.

What counselling and advice options are available 
at retirement and thereafter?

Our objective is for every fund member to get as close as possible 
to an ideal solution. A key is to balance the level of advice offered 
with an appropriate fee structure. Another crucial factor is a 
scalable proposition that works for the trustees of a fund that has 
thousands of members. With the right modelling, optimal solutions 
can be created.

Through advice, for instance from RBCs, members should get 
information on the material advantages and disadvantages of 
all annuity types, including the risks of living annuities. It could 
help in assisting members across the spectrum. A recommended 
standard on proposed drawdown rates for sustainable income will 
be advantageous. Members in a living annuity will also have the 
right to convert into a life annuity at any stage during retirement.

Best solution

Details of the specific annuity strategy offered to the fund should be 
refined on an ongoing basis in a working group between the insurer 
and the fund to determine what’s best for all members. 

The aim is a straightforward, cost-effective solution that meets 
members’ needs. 

www.sanlam.co.za

Wentzel . . . making it simple
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CURRENTS

African comparisons

As always, the latest Bright Africa analytics 
from investment advisor RisCura contains a 
wealth of information particularly relevant to 

SA pension funds in the African and global contexts. 
Amongst its findings is how SA overshadows the rest 
of Africa in terms of pension-fund assets and stock-
exchange turnover.

Both are important components of domestic capital 
markets and therefore also sources for infrastructure 
funding. The backlog of infrastructure on the African 
continent is understandable, recently-retired FirstRand 
chairman Laurie Dippenaar told a Deloitte seminar, 
when considering that:
u	On pension-fund assets, SA holds US$306bn (equal 

to 82%) out of the $372bn in Africa. Next highest is 
Nigeria at $16,8bn. Thus the ratio of SA to Nigeria 
is 18,2 times, yet Nigeria’s gross domestic product 
is bigger than SA’s and its population is more than 
three times larger;

u	On stock-exchange turnover, the daily average in 
SA is $1 800m. By comparison, Egypt is at $72m and 
Nigeria is at $15m.

While the gaps between SA and the rest are 
astronomic, the report notes that across Africa bonds 
and equities remain the two predominant asset classes 
for pension funds. When viewed alongside the high 
asset growth in Nigeria and East Africa, the domination 
of fixed-income allocations reflects both regulation and 
a lack of alternative local investment opportunities.

As pension assets continue to increase and aid from 
developmental finance institutions decreases, the report 
suggests that African pension funds have a pivotal role 
to facilitate inclusive growth and social stability.

“Larger pools of capital allow for investment in 
economic and capital market development,” it says. 
“Local institutional investors lend credibility and often 
serve as a catalyst for greater external interest. Local 
investors also allow global peers to leverage local 
knowledge and networks.”

The asset allocations of SA pension funds are generally 
way below the ceiling for alternatives that Regulation 28 
allows. And the more so for investment into the rest of 
Africa. Especially given the tepid performance of domestic 
equities, funds are doing themselves a disservice by not 
looking beyond the ordinary.

Different appeal

Until recently, parties aggrieved by determinations 
of the Pension Funds Adjudicator could only 

appeal to the High Court. It came at high cost. But now 
aggrieved parties may lodge appeals with the Financial 
Services Tribunal. It will be much cheaper.

An order of the tribunal will have the effect of a civil 
judgment and may be enforced as if lawfully given by a 
competent court. However, there’s a problem. Decisions of 
the Adjudicator may not be defended before the tribunal 
in the same way that they could be defended in the High 
Court where they were heard as unopposed motions. 

Earlier this year, for example, there was no guidance 
from a written judgment on the personal liability of former 
IF trustees in their successful High Court appeal against 
an award of R18m against them (TT Aug-Oct). More 
recently, the court merely cited a precedent in granting an 
order in favour of the Municipal Employees Pension Fund 
and administrator Akani that overturned the Adjudicator’s 
decision on a member’s withdrawal benefit.

SA streets ahead. Opportunities for alternatives abound.
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Why? Neither the courts’ elaboration nor 
accuracy in law will ever be known. In the MEPF/
Akani matter, it appears that the court decided 
on an issue that had not been a subject of the 
Adjudicator’s determination. This had to do with 
the retrospective application of the fund’s rule 
amendment. 

The court had decided on “the jurisdiction 
of the Adjudicator to make a determination in 
respect of the validity of an amendment to the 
rules of a pension fund”. However, in a ruling 
that could affect many other fund members, 
the Adjudicator had ordered the MEPF to pay 
complainant John Masangu his withdrawal benefit 
“in accordance with the rules as they applied as at 
the date of withdrawal”. 

Heard by the court was only an advocate, 
instructed by a heavyweight law firm, appearing 
for applicants MEPF/Akani. The poor 
complainant couldn’t participate as a respondent 
because he couldn’t afford the representation.

With the tribunal, in theory there’d no longer 
be such cost constraints. Nonetheless, it’s unlikely 
that many individual complainants will have the 
resources to engage counsel in the same way as 
funds and administrators

To be hoped is that the tribunal’s presiding 
officers will have more experience of the financial-
services industry than some judges, properly 
setting out reasons for their decisions, rather than 
quickly disposing of unopposed motions.

There’s something remiss when the maxim of 
‘audi alteram partem’ (‘let the other side be heard’) 
is confined to the papers by the one side but 
allowed for argument by the other.

Hard line

There’s been no messing around by the 
Financial Sector Conduct Authority with 

the R50bn defined-benefit Sasol Pension Fund. 
Doubtless stirred by allegations of former 
fund employee Dumisa Hlawula concerning 
irregularities in the fund’s approval of an overseas 
trip for its now-retired principal officer Lidia 
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Visser two years ago (TT Aug-Oct), the FSCA has found 
that:
u	Visser had acted in a manner inconsistent with the 

“fit and proper” requirements set out in the Pension 
Funds Act (PFA);

u	Andries Schaap, the fund’s principal officer and 
general manager, had contravened the Financial 
Institutions (Protection of Funds) Act;

u	The fund’s board had failed to comply with the PFA 
by delegating the duty of authorising travel 
expenditure to the general manager without having 
exercised any proper oversight.

Further, there was a related-party transaction in that 
Rynhardt van Rooyen was appointed a consultant to the 
fund while also a trustee representing pensioners on the 
SPF board. The FSCA found that the board:
u	Did not avoid a conflict of interest and so 
 contravened the PFA;
u	Failed to comply with the PFA and a board notice by 

not representing the involvement of Van Rooyen in a 
related-party transaction.

The FSCA has proposed at this stage to resolve the matter 
by inviting the Sasol fund, the principal officer and the 
general manager to give enforceable undertakings under 
the Financial Sector Regulation Act that:
u	The principal officer and general manager personally 
 pay the fund R62 000 (the cost of Visser’s trip);

u	The fund amends its travel policy to ensure that any 
expenditure relating to overseas travel, or local travel 
in excess of R15 000, be properly motivated to the 
board or appropriate sub-committee and approved 
before the travel takes place;

u	The fund amends its disciplinary policy to ensure 
that any disciplinary matter, relating to the principal 
officer or any senior manager, be brought to the 
attention of the board or appropriate sub-committee 
for a decision on disciplinary action;

u	The fund’s board and staff shall participate in an 
information-sharing session with the FSCA on 
whistle-blowing obligations in terms of the PFA and 
other financial legislation;

u	The fund amends its procurement policy to ensure 
that it does not appoint any “officer” (as defined by the 
PFA) of the fund as a service provider to the fund.

The FSCA has given strict timelines for the enforceable 
undertakings to be met. Should the fund and its relevant 
officers not provide them, the FSCA will initiate 
proceedings to issue a directive under the Financial 
Sector Regulation Act.

Noting that Visser had retired as the SPF’s principal 
officer, the FSCA has reserved its right to object to her 
appointment as principal officer of any retirement fund 
that it regulates.

It’s a sorry tale in the context of Visser’s high 
standing and record of service to the industry. But 
there’s a bigger context, that’s salutary, in the value of 
whistle-blowing and the responsiveness of the FSCA.

Great for Forbes

One might have thought that the blue of Sanlam 
runs through the veins of Dawie de Villiers, the 

widely-respected head of its employee-benefits division. 
Perhaps it still does. Having been with Sanlam all his 
working life, the appointment of this 47-year old actuary 
(and cyclist) as group chief executive of Alexander Forbes 
is not entirely a departure from his roots (much as his 
impending move from Bellville to Sandton will be).

Alexander Forbes is effectively controlled by 
multinational consultancy Mercer and African Rainbow 
Capital. The joint chief executive of ARC is Johan 

20 Today’s TrusTee November 2018/JaNuary 2019

Hlawula . . . whistleblower



van Zyl who happens also to be chairman of Sanlam. 
He’d know better than most of De Villiers’ attributes 
to stimulate a financial-services group with whose 
performance the controlling shareholders have been less 
than satisfied.

For De Villiers, it’s a big step up into daunting 
challenges. They’ll equip him for broader experience 
along a career path with many years ahead. For Forbes, 
it’s a boon to have at the helm a personality who leads 
by example and inspiration. If anybody can staunch the 
departures of talented personnel, and reinvigorate the 
sense of mission, it’s De Villiers.

Sanlam too is fortunate in that De Villiers leaves a 
strong team. Joceyln Hathaway becomes acting chief 
executive of Sanlam Employee Benefits while remaining 
chief financial officer and chief operating officer of the 
Sanlam Corporate cluster.

Having held various senior positions in the group 
since 2011, she’s a UCT graduate (B.Com, MBA) and is 
an avid dog lover. Now for the bark.

Back to PSSPF

Asettlement agreement has been reached between 
the FSCA and the troubled Private Sector Security 

Provident Fund. It follows disturbing allegations that 
concern the fund’s administration expenses (TT Aug-Oct).

In terms of the settlement, it’s been agreed amongst 
other things that the fund’s existing trustees -- none 
of whom may have any financial or other interest in 
a service provider to the fund -- be replaced by two 
statutory managers. Forensic investigations, already 
commissioned, have to be completed and the findings 
activated. 

All current service providers must be reviewed 

for suitability. Further, the statutory managers are to 
investigate all allegations levelled by the FSCA and, if 
necessary, adopt a new remuneration policy.

To clarify our previous report, it was not the Register-
appointed ‘s26 board’ but the current board that had been 
remunerated at R25m a year. During the 20 months that 
the ‘s26 board’ had been in office, its chair points out, his 
monthly fees averaged less than R100 000 and those of 
the deputy chair were lower. 

Both sets of fees were significantly discounted from 
their usual professional rates. They’d been approved by 
other board members and reported to the registrar.

The financial statements of the fund, compiled after 
the s26 board’s term had ended, had not been reviewed 
or approved by the s26 board. It would appear that 
these statements incorrectly included the travel and 
accommodation costs of the whole board in the reported 
fees of the chair.

Letter re Oz

I ndependent actuary Rob Rusconi of Tres Consulting 
writes: 
In your article ‘Down Under isn’t tops’ (TT Aug-

Oct), you described renewed concern in Australia 
regarding the high costs and adverse outcomes under 
superannuation (retirement) funds operated by 
for-profit entities against their non-profit, no-frills 
counterparts.

Fees in these for-profit funds have been persistently 
around 2.5 or even three times the corresponding fees 
in their no-frills counterparts. The reason is that funds 
managed by for-profit entities incur greater marketing 
costs, pay commission to intermediaries and offer 
expensive (largely unnecessary) services in an effort to 
differentiate themselves from one another. Non-profit 
funds do not.

SA’s umbrella funds are managed by for-profit 
sponsors. The profit constraint is structural. Even if 
these financial entities permit 50% representation on 
their boards by independent trustees, why should they 
permit any changes that undermine their interests?

Our policymakers must find a way to reverse the 
rush to umbrella funds managed by for-profit entities by 
encouraging and facilitating sound alternatives. n
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Living a healthy life is a priority for most people. Hence the 
rise in the number of fitness initiatives, increased gym 

memberships, wellness clinics, and the plethora of vitamins and 
supplements on offer. 

Healthier lifestyles are facilitated by the diversity and variety 
of healthy food products, including organic fruit and vegetables 
sold by both chain and specialist stores. The demand for 
healthcare comes from the desire of consumers to gain and 
retain as good a state of health as they can. Those with the 
means also choose to have medical aid and/or insurance to 
maitigate the risk of ill health or disease. 

Already in the Western world, people are living longer 
than their grandparents. This is due to everyday lifestyle 
circumstances such as housing conditions, diets, exercise, job 
and stress management, as well as medical care. In the future, 
medical, food and lifestyle advances will mean that individuals 
will live even longer. This increase in average life expectancy 
and health quality saw the World Health Organisation reclassify 
“middle-aged” in 2016 to be between the ages of 66 and 79. 
Previously it was between the ages of 40 to 60.

Danish research shows that, by 2045, the number of people 
aged 60 or older will be higher than the number of children 
worldwide. This will be the first time in history. Will they be 
healthier? A combination of older people, who live longer, 
could present challenges such as a rise in age-related chronic 
illnesses and the concomitant increase in healthcare costs. 
Looking at it from a different viewpoint, will healthier living 
eradicate dread diseases and the need for medical cover? 

While the money consumers spend on being healthy today 
will most likely benefit them in the future, they also need to 
consider their financial requirements should they live longer. 

Furthermore, it will not be economically feasible for employees 
to retire in their early 60s (as most do now) if they are likely to 
live for close on 100 years. Put in a different way, employees 
are expected to live for longer post retirement compared to the 
number of years they worked before retirement. This will be too 
costly for the individual, for their families, but also for society. 

While this global trend of living longer is positive, it has 
shifted the goalposts for retirement planning. The likelihood of 
extended years of retirement means that individuals will need 
to find additional financial resources to see them through this 
period. 

When planning around longevity, it’s crucial for people 
to consider the elevated levels of medical care and costs 
that they may face. Speaking more broadly, this leads into 
the conversation around the difference between “pensioner 
inflation” vs headline consumer price inflation. Targeting the 
latter is no longer sufficient for pensioners because the average 
price of their basket of goods and services differs from that of a 
working person. 

Pensioners will need to ensure that the income drawn 
during retirement takes into account the possibility of a longer 
life. Not only can the normal costs of living spiral, but healthcare 
inflation in retirement will most likely swiftly outstrip the 
increases to which individuals would have been accustomed to 
before retirement. 

While inflation is not something individuals can control, 
actions to mitigate its impact will be vital. Investments to cover 
a longer life will need to outperform headline inflation (i.e. 
published CPI statistics) and must be carefully chosen. 

According to experts, one of the biggest problems in 
retirement planning is being under-invested in growth assets. 

The impact of longer and healthier lives
Retirement planning must provide for increased longevity, urges Liberty Corporate 

head of investments and annuity products Louis Theron.
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This is true for pre-and post-retirement investing. 
Liberty research has shown that another problem for 

pensioners is a basic understanding or level of education 
around their retirement products and choices. The far majority 
of pensioners surveyed indicates that they regret not asking 
more questions and investigating the different retirement 
products and features that were available to them when they 
retired. 

This is where insurance and investment companies will 
need to tailor products and solutions which provide appropriate 
and proportionate exposure to various asset classes for 
such situations, as well as other potential risk-return sharing 
mechanisms embedded in traditional retirement products. The 
clear and transparent management of pensioners’ expectations 
and understanding of the products are crucial focus points for 
product providers.

Guaranteed life annuities, which pay an income for as long 
as a policyholder is alive, will become more prevalent. The main 
use of these products is to provide retirees with a way to stretch 
their retirement resources to cover the possibility of living to a 
very old age. 

Longevity insurance is not designed for the early retirement 
years and would form part of a holistic retirement plan. The 
benefit is generally paid in the form of a guaranteed income 
stream for the remainder of the individual’s life, although 
alternative benefit forms may be provided depending on the 
terms of the actual policy. This guarantee offered around the 
policyholder income is very costly and will increase even more 
over time as life expectancies are seen to increase.

While it may seem odd to insure against an event that 
most people would welcome, living a very long time would 
strain most people’s financial resources. The logic that makes 
household insurance a sensible way of coping with the financial 
risk of damage or theft would seem to argue for greater use of 
longevity insurance for retirement planning. 

Looking ahead 15 to 20 years from now, not only will 
health insurance need to change to suit longer lifespans, 
but individuals will need to make careful investment and 
retirement choices to ensure that their finances live as long 
as they do. Research performed by Liberty shows that 90% of 
surveyed customers acknowledge the benefits and hence their 

preferences of guaranteed life annuities and would prefer the 
features they offer. 

Yet industry statistics currently show that 90% of retirees 
who annuitise (i.e. ignoring those pensioners who took their full 
benefits in cash) choose traditional living annuities which do not 
provide any income guarantee and hence run the real risk that 
the policyholder will outlive their capital. 

Living annuities are not bad. It is just that the ongoing 
investment and longevity risk-management requirements 
associated with them are not properly understood and acted on. 

The paradox between pensioners’ preferences and realised 
decisions illustrates the unfortunate drawbacks of insufficient 
retirement planning, education and saving levels which must be 
better addressed by industry, product providers and society as a 
whole in years to come. 

www.liberty.co.za 

Theron . . . new thinking needed
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Sense in the 
slow bleed

Enough already with the whining and 
whinging. Given the horrible hand he was 
dealt on accession to the presidencies of the 

ANC and SA, worsened by the subsequent crisis 
in emerging-market currencies and the onset of 
domestic recession, the biggest disappointment of 
Cyril Ramaphosa’s still-brief tenure in the highest 
offices is the realisation that he’s incapable of 
overnight miracles. 

Far too much has been expected of him over far 
too short a period. Just as there was investor elation 
on his cramped victory at last December’s ANC 
elective conference, so is there a marked swing in 
the opposite direction that his delivery on promises 
comforting to economic growth has been muddled.

The former mood wasn’t justified then. The 
latter isn’t justified now. The man is running a 
country and not a company where the flexibilities to 
slash costs, especially on personnel, differ markedly. 
He’s also heading a political party, factious within 
itself and confronted by populist agitators devoid 
of responsibility for consequences, about to face a 
general election.

Cut him some slack. He’s the best for whom SA 

could reasonably have hoped. An alternative from 
within ANC ranks, similarly attuned to market 
sensitivities from boardroom exposures and co-
authorship of the National Development Plan, is 
unimaginable. 

Have a little faith that the pendulum moving in 
the extremes between anticipation and frustration 
will revert to a mean around realism; unlikely 
although this is until the forthcoming national, 
provincial and municipal elections are done and 
dusted. 

Before then, expect the turmoil to exacerbate. 
After then, there’ll perhaps be no more than two 
make-or-break years for confidence to be redeemed 

Ramaphosa has embarked on a clever strategy to work through 
the limitations imposed on power by politics. 

Exhortations to rush him are pointless and likely to backfire.
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or shattered. 
If rating agency Moody’s can eschew panic and 

show patience, then so too can dissenting pundits 
infuse a dose of contrarianism into the oversupply 
of pessimism. Somebody will still have the last 
laugh on those who decide to go long on the rand.

Essentially, this is about timelines. In coming 
months, Ramaphosa will need simultaneously to 
look forward for the country and to watch his back 
for the presidency. In his favour is the compilation 
of party lists for the 2019 elections, to allow for 
a preponderance of his camp above the other, 
but possibly constrained by divisions within the 
ANC ‘top six’ and secretive deals that enabled his 
paper-thin triumph over the Zuma acolytes whose 
patronage is at risk.

In this vexed environment, Ramaphosa emerges 
as an astute strategist. His key appointments of 
Finance Minister (Tito Mboweni succeeding the 
unfortunate Nhlanhla Nene) and Public Enterprises 
Minister (Pravin Gordhan) have provided 
unmistakable signs of the direction intended; 
respectively for returns to fiscal prudence and 
reforms of governance.

Additionally, his launch of inquiries into state 
capture and the SA Revenue Service have offered 
the backdrop for wholesale clean-outs. Bring on 
an invigorated National Prosecuting Authority, a 
revived Asset Forfeiture Unit, an efficient Hawks 
and an honest SARS for the beneficiaries of 
corruption to quake in their boots, more so in the 
event of negotiations with Dubai for an extradition 
treaty being successfully concluded.

Similarly, he uses the slow-bleed tactic to address 
‘expropriation without compensation’. The inquiry 
can de-fang the rallying cry of the Economic 
Freedom Fighters, with whom he might yet have to 
deal in coalition arrangements, by mutating slogans 
to policies. 

It offers the pretext to take Ramaphosa at his 
word that there will be no land grabs and no 
disruption of food security, but instead (as he puts 
it) “certainty and clarity” to the constitutional 
provision that sweepingly allows for EWC – not 
only on conditions for land but also on other 
“property” that could even include the assets of 
pension funds (TT May-July). 

Then come the investment and jobs summits. 
They’ve been tried variously through the decades, 
usually to little avail, but this time with the potential 
to be more than talk shops for two reasons. One is 
in the imperative to lift SA from its dire economic 
straits. The other, inextricably related, is the need to 
prompt a social compact that lies at the heart of the 
National Development Plan.

Both reasons require that the long-sought 
consensus between organised labour, business and 
government be evaded no longer. The urgency is in 
the recession. The opportunity is in the shift from 
Zuma to Ramaphosa.

For all the groundwork 

being laid – the 

key ministerial 

appointments, the 

commissions of inquiry, 

the summits – there are 

elephants in the room.
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Not since the 1994 dispensation have the stakes 
been higher: obviously, for the stability of SA as a 
whole; specifically, for the stimulation of investment 
and accumulation of savings on which the economy 
relies. 

For all the groundwork being laid – the key 
ministerial appointments, the commissions of 
inquiry, the summits – there are elephants in the 
room:

First is the onset of recession. Few predicted the 
sapping of growth prospects to the extent now 
evident. It will inevitably worsen the already-
disastrous unemployment ratios, shrink profit 
performances and (at time of writing) threaten 
downgrades to junk status of government and 
government-backed bonds with concomitant 
diversions from infrastructure and social spending 
to debt servicing.

There’ll also be adverse impacts on financial 
institutions by the withdrawal of individuals’ 
savings to support their higher costs of living. For 
members of pension funds, there’d be a sliver of 
consolation in portfolio weightings that favour 
rand-hedge stocks. But by the same token, the 
more capital that’s allocated to equity investments 
in companies whose earnings are derived from 
offshore activities the less remains for investment 
in asset classes that stimulate expansion and job 
creation domestically.

Moreover, to the extent that the profitability of 
financial institutions is hurt by consumers’ reduced 
propensity to save, the less money will be available 
for implementation of social and empowerment 
objectives enshrined in the Financial Sector Code.

Second is joblessness. Critics of government have 

berated it for not chopping the public-sector wage 
bill and not proceeding with privatisations that 
similarly would result in retrenchments. With 
a general election looming, fat chance. Without 
economic growth to offer employment alternatives 
and mitigate the toll in family hardships, no chance. 
Ditto for extensions to social grants when tax 
revenues fall in tandem with company profits.

Third is the heated controversy around 
expropriation without compensation. It might turn 
out to be not nearly as bad as it’s been made to look, 
and possibly a good deal better (TT Aug-Oct), but 
there are short-term pressures in the unavoidable 
austerity. The role of the banks is critical.

The four largest banks have a combined exposure 
of some R133bn to farmland. Because of uncertainty 
over how EWC will play out, assume that they’ll 
make impairment provisions for 10% of it. This 
means that R13bn will be lost from retained profits. 
Since banks gear their capital (which includes 
retained profits) around 15 times on average, 
roughly R200bn will be wiped from their capacity to 
lend.

Think through the repercussions of a freeze on 
the security of farmers. Put differently, it implies a 
suspension of loans for the financing of crops. This 
can immediately constrain the production of staple 
maize, as an example, which bodes ill for avoiding 
disruption along food’s value chain.

Fourth is the fate of state-owned enterprises, 
particularly at beleaguered Eskom. There can be no 
greater priority than its uninterrupted operation. 
Stuck for finance, Minister Nene will be unable to 
pull a rabbit from the hat unless a formula is found 
for the SA’s private-sector institutions to extend 
their support as in the mooted infrastructure fund. 

Once the formula is found, as it must be, it won’t 
be born only from the exigencies of emergency. It 
could be the most tangible signal of public-private 
good faith on its way to repair. This alone will 
distinguish the new government from the old. n

Few predicted the sapping 

of growth prospects to the 

extent now evident. 
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Over the past 20 years, there’s been profound change in the SA 
and global debt markets. Much of it can be attributed to American 
financier Michael Milken. He revolutionised the way that companies 
involved in corporate transactions were financed. 

From an investment perspective, Milken’s innovation in the late 
1980s was to realise that investors could make more money on 
a risk-adjusted basis from buying bonds issued by companies 
with lower credit ratings than investing in the bonds of AAA-rated 
companies. The reality at the time was that an extremely limited 
supply of lower-rated bonds existed. 

Hence there was a need to create a new supply of these so-called 
high-yield bonds by persuading often ignored companies to issue 
bonds underwritten by financial firms such as Drexel Burnham 
and Salomon Brothers. In essence, this provided a means for 
companies to raise capital to which they otherwise would not have 
had access. In turn, it facilitated economic growth and wealth 
creation. 

These themes are highly relevant in SA today.

The SA fixed-income markets have developed tremendously to the 
benefit of investors. Recall the complexities of a certain state-owned 
company’s Electrification Participation Notes structured in the 
late 1990s. Soon after, SA institutions also started investing more 
heavily into innovative securitisations (with the first having been 
completed almost a decade earlier). There was also, for example, 
financing of public road upgrades and development of green energy 
projects. 

During the 2008 global financial crisis (GFC), much was written 
about collateralised debt obligations, credit default swaps, credit-
linked notes and other financial terms. They all describe structuring 
techniques to enhance yield and they all found their way into the 
financial system. 

Fortunately for the SA system, it wasn’t really exposed to mortgage-
backed securities ostensibly supported by non-performing United 

States home loans during the GFC. The negatives of certain 
financial innovations have all been well publicized. But it’s worth 
mentioning some positives that came from these innovations and 
the lessons learnt. 

A major learning is that no amount of fancy structuring can act as 
a cure if you are exposed to a portfolio of poor-quality collateral. 
Bad remains bad, even if it is sometimes disguised by supposedly 
sound “guarantees”. Credit is an asymmetric asset class. Therefore 
the investor’s return has limited upside (capped to the spread of the 
bond/loan) coupled to a lot of potential downside. 

The only way to negate this downside is through portfolio 
diversification, strong covenants and strict loan documentation. 
The successful inclusion of credit in portfolios also requires detailed 
bottom-up research complemented by a macro-economic driven 

Access to capital enables growth
There are opportunities in the SA credit markets. Ashburton managing director for institutional 

business Rudigor Kleyn explains how they help stimulate the economy and investors’ portfolios.

Kleyn . . . look at corporate credit
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top-down approach to identify appropriate risk-adjusted returns.

Historically, the SA credit market has been structurally similar to 
Europe. It has always been dominated by bank lending with high 
bank balance sheet utilisation (which is the opposite to American 
developments where bond issuance dominates). This in turn meant 
that SA investors had less access to diversified sources of credit 
returns in their fixed-income portfolios until regulations forced post-
GFC reforms.

The SA credit landscape has changed a lot in recent years, with 
Basel III being a contributing factor. And even though there are 
still roughly 430 corporate exposures on SA bank balance sheets 
versus approximately 46 corporate bonds, investors are now able to 
access the broader credit market through innovation.

Further, until 2011, Regulation 28 of the Pension Funds Act 
restricted pension funds to investing a maximum 25% of their assets 
into credit. This led to development of a deep and liquid local equity 
and government bond market. At the same time, corporate credit 
was extended by the banking sector due to a lack of substantial 
demand from institutional investors. 

The 2011 amendments to Regulation 28 significantly relaxed these 
rules. The changes highly incentivise pension funds to invest into 
listed bonds. This has led to the growth in corporate bond issuance. 
However, the absolute size of the listed credit market remains small 

compared to the loan market.

The SA institutional investor, and to a large extent the retail investor, 
can now access an array of fixed-income and credit funds that cater 
for various risk-adjusted return and liquidity parameters.

Specialist funds are also available. They include portfolios that 
focus for example on sustainable job creation, development finance, 
renewable energy, infrastructure and mezzanine finance. 

This all bodes well for investors as they offer more sources of 
uncorrelated return, choice and diversification. These specialist 
funds are also often used to target growth opportunities in areas of 
our economy where access to capital has historically been limited.

SA investors are currently faced with a low-growth domestic 
environment. In recent years the performance of our equity markets 
has been both volatile and disappointing. At the same time, largely 
unnoticed is that conservative corporate credit portfolios have been 
providing real returns of 4% and higher.

This asset class deserves closer attention.
www.ashburtoninvestments.com
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LITIGATION

Follow the money

In the normal course, the findings of the 
Constitutional Court should put an end to the 
dispute adjudicated. Legally, since the majority has 

dismissed the challenge of former pensions regulator 
Rosemary Hunter, it has. Practically, as National 
Treasury intends still to address what it describes as 
the concerns of key stakeholders, it might still have a 
way to run.

This is not only because of profound disagreements 
in the approaches of the seven-member majority 
(written by Justice Khampepe) and the three-member 
minority (written by Justice Froneman) which impact 
on public policy. It’s also because of the FSCA’s 
reputation in that Treasury believes both the majority 
and minority judgments “offer valuable insights...to 
strengthen the regulatory system and better protect 
members of retirement funds”.

The Concourt decision was a long time coming (TT 
Feb-April). Hunter had previously lost in two trials 
before the High Court and one before the Supreme 
Court of Appeal. This time the Concourt recognised 
her right to bring the application, for an order that 
alleged irregularities in the cancellations of ‘orphan’ 
pension funds be properly investigated, and negated 
the lower courts’ costs awards against her. It was only 
Justice Cachalia who opined that the Concourt should 
not have heard her application.

Flowing from the Concourt decision:

Did the FSCA do enough?

Common cause is that there were erroneous 
cancellations and that prejudice had arisen. An issue 
was whether the extent had yet been conclusively 
determined.

Said the majority: “The FSCA has not only 
recognised and discharged its duty to investigate 
whatever is worthy of investigation, but administrators 
have also embarked on the responsible exercise of 
ensuring that the interests of admittedly vulnerable 
pensioners are not compromised.”

Reasonably satisfactory investigations have now 
been conducted, it held, and at some stage these 
investigations must come to an end: “Ms Hunter must 
live with that reality. It seems to be irreconcilable with 
an assumption or acceptance that the FSCA is run 
by responsible and competent people to order them 
to conduct investigations additional to those already 
conducted.”

The minority differed fundamentally. It was 
insufficient for the FSCA to have looked only at a 
sample of 510 funds when the registrations of 4 600 
funds had been cancelled. All the cancelled funds 
should be investigated. The FSCA view, not to 

Where to now that the Concourt, in a split decision, 
has ruled in favour of the FSCA on the contentious ‘cancellations project’? 

The minority judgment retains relevance.

30 Today’s TrusTee November 2018/JaNuary 2019



investigate them further at this point, is “untenable”.
The order sought by Hunter in her appeal, for 

further investigation, should have been granted. The 
FSCA has failed as a public functionary to uphold 
the constitutional standards of accountability, 
responsiveness and openness in its own conduct.

How must a complaint against a public functionary 
be addressed?

Hunter lost her application, said the majority, because 
she “chose to ride the wrong horse”. She should have 
proceeded through the Promotion of Administrative 
Justice Act whereby “she could easily have instituted 
a review application based on the unlawfulness (of 
the cancellations project) mentioned in her founding 
affidavit”.

As a general rule, it explained, the PAJA must apply 
unless the review is brought by a public functionary 
in respect of its own unlawful decision. Hunter was 
not acting on behalf of the FSCA but in the public 
interest: “If Ms Hunter is of the view that the registrar’s 
decision to cancel the registration of respective funds 
was unlawful, the appropriate remedy would be to 
review that decision in terms of the PAJA on the 
basis that those decisions were ones that a reasonable 
decision-maker could not reach.”

No, said the minority. PAJA does not apply. The 
appropriate mechanism to challenge the FSCA is legal 

review.
Whenever the attention of a responsible 

functionary is drawn to a potential irregularity, it 
has a duty to launch a “proportionate” investigation. 
Whatever is proportionate will depend on the 
seriousness of the potential irregularity and the basis 
on which the allegation is founded. In the present 
matter, said the minority, the conclusion that an 
investigative duty exists is buttressed by considering 
the wording of the Constitution and the legislation 
that applies specifically to the FSCA.

Justice Froneman thought it necessary to warn that 
this case was not about corruption and malfeasance, 
but about whether the FSCA’s apparently good-faith 
attempts to investigate the cancellations project pass 
constitutional muster: “The issue is whether they have 
been diligent enough. Complacency may be as great a 
danger as malice and could lead to maladministration 
and corruption.”

Do more ‘engagements’ await?

In its identification of  “key stakeholders” to be 
consulted, Treasury specifically mentioned such 
NGOs as the Casual Workers Advice Office and the 
Right2Know Campaign. Both were amicus curiae in 
the Concourt hearing.

Although not an NGO, Treasury might also 
bear in mind the Unclaimed Benefits Campaign. A 

Momoniat . . . move on Hunter . . . small successes
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community movement based in Sebokeng, it had been 
gathering momentum and continues to enjoy advisory 
support from Hunter.

Stakeholders must also include, clearly, 
administrators of the cancelled funds. The two most 
heavily involved administrators are Alexander Forbes, 
the largest by value of funds, and Liberty Group, the 
largest by number.

Some months ago, Alexander Forbes let it be 
known that it was negotiating with the FSCA for a 
resolution. More recently, it has not responded to TT 
requests for reports on progress.

Alone amongst the administrators, at great effort 
and cost to itself, Liberty obtained a court order to set 
aside the cancellations of numerous affected funds so 
that it can get benefits paid to members (TT Feb-April). 

What might be the next steps?

It appears from the Concourt’s majority decision that 
the FSCA is under no obligation to do anything at all. 
So whether it wants to provide comfort for members 
of the 4 000 or so funds, left in the dark because their 
funds have not been investigated, is at its discretion. At 
the least, the FSCA is likely to request the cooperation 
of administrators and funds in checking whether there 
were funds that still had assets when their registrations 
were erroneously cancelled.

Whatever it does should be seen in the context 
of the Treasury statement issued shortly after the 
judgments. Almost visible is the drafting hand of 
Ismail Momoniat, Treasury deputy director-general in 
charge of retirement-fund reform and a director of the 
old Financial Services Board.

“The integrity and reputation of financial sector 
regulators is critical in ensuring that financial 
customers have confidence that the financial sector 
is serving their best interests and delivering proper 
outcomes,” said the statement. “In the retirement fund 
industry, members must be confident that their funds 
are safe at all times as long as the boards of trustees, 
principal officers and auditors are performing their 
functions in line with regulatory expectations.”

Perceptions of confidence follow actions to ensure 
it, not expectations that couldn’t be more varied than 

between Hunter and Momoniat. Whether the two 
erstwhile colleagues eventually sing off the same hymn 
sheet depends on how the FSCA elects finally to wrap 
up the vexed cancellations project.

A test for the FSCA, under its ‘Treating Customers 
Fairly’ initiative, is to dispel any perception that some 
customers are treated more fairly than others. n
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BOARDROOMS

Workers’ day

In his rip-roaring address to the Cosatu 
national congress in September, President Cyril 
Ramaphosa made certain remarks as challenging 

to the trade unions as they might possibly chilling to 
boardrooms. 

Unusually, a transcript of his speech appears to be 
unavailable. While the particular remarks were left 
unreported by media attendees, they were met with 
loud applause from Cosatu delegates.

Noted contemporaneously as Ramaphosa spoke, he 
said: “We must increase ownership in enterprises that 
workers work for. The issue of worker ownership must 
be driven by workers themselves. You must become 
involved in the decision-making processes of the 
companies you work for. Become involved in shop-
floor, boardroom and management structures.”

To many unionists locked in the traditional 
mindset of adversarial relationships with 
managements, Ramaphosa was emphatic: “Let’s grow 
up! Let us get involved in how these companies are 
run. We must take bold steps to end the economic 
exclusion of our people.”

An invitation to revolutionary participation or 
capitalist collaboration? Viewed from either extreme 
of the divide, the result is the same. It bridges the sides 
and breaks the stereotypes, portending a narrative that 
can shake corporates to their core. 

The proviso is that “workers” get off their backsides 
in the manner that Ramaphosa has exhorted them. 
The initiative, on his formula, must come from them.

In the UK, by contrast, it will come from a Labour 
government. For better or worse, the prospect of 
it winning the next general election looks to be 
increasing as the Conservative Party tears itself to 
pieces over Brexit.

As it happens, the Cosatu congress was being 
held in Johannesburg at much the same time that the 
Labour Party congress was under way in Liverpool. 
There is was stated by Labour leader Jeremy Corbyn 
that his party had plans for worker representation 
on company boards (presumably for government to 
decide who’s a “worker”).

John McDonnell, a fiery socialist and Labour’s 
shadow chancellor of the exchequer, went further. He 
promised that over a decade a Labour government 

President issues a challenge. Labour in SA must respond. 
Labour in the UK upsets big business. 

Grow up, says Cyril
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would take 10% of shares (1% a year) from companies 
employing more than 250 people. These shares would 
be put into a specially-created fund that would make 
workers part-owners of their companies. Worker 
representatives will have voting rights, equivalent 
to shareholders, in companies’ decision-making 
processes.

Almost 11m workers – roughly 40% of the private-
sector workforce -- would individually be given 

up to £500 a year from the “inclusive ownership fund” 
that each of the larger companies will be obliged to 
establish. Where there are further dividends for these 
workers, the amounts additional to the £500 annual 
cap will go into a national fund for public services and 
welfare. 

Details of the scheme indicate that it’s effectively 
a new levy on private business worth an estimated 
£2,1bn a year. As such, it was immediately opposed by 
the Confederation of British Industry. The business 
lobby group warned that the plan would cause 
investment to flee the country and reduce the pay in 
people’s pockets.

McDonnell dismissed the criticism: “If you look 
at other countries like Germany, where there’s been 
much more worker involvement, it’s been the reverse.”

Labour is pushing from where the Conservatives 

left off. At the height of her popularity, when Theresa 
May became party leader and UK prime minister, she 
proposed broader representation by consumers and 
employees on company boards. But pressures from the 
CBI caused her backtrack (TT March-May ’17).

Between the Labour leaders in the UK and the 
labour leaders in SA, Ramaphosa’s most recent 
comments reignite an aspect that appears not to 
have been progressed within the ANC since it 
became policy of the party’s Gauteng provincial 
body. Paul Mashatile, then Gauteng ANC chairman 
and now the ANC treasurer-general, called for 
“radical economic transformation anchored on 
shareholder activism through pension funds” (TT 
Sept-Nov ’15).

His comments followed an address at the JSE, 
repeated at other fora including conferences 

hosted by the Batseta Council of Retirement Funds 
and the Association of Black Securities & Investment 
Professionals. A long time coming has been debate 
over the means, not the principle, of worker 
participation in boardrooms. Like Mashatile, TT has 
frequently suggested that the role of pension funds is 
central.

What’s new is the thrust given by Ramaphosa, 
underpinned in the UK, on the how. n

Corbyn . . . red alertMashatile . . . route via pension funds
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 WORKER PARTICIPATION

Time for a more 
democratic workplace?

Contrary to popular stereotypes, not all 
shop stewards see themselves in permanent 
opposition to managements. Some 30% of 

respondents in 1991 and 33% in 2012 agreed with the 
statement that management and workers have the same 
aims and objectives. Given the high levels of conflict 
within SA industrial relations, this comes as a surprise. 

In spite of the high degree of cooperation between 
management and labour, identified in both surveys, 
the idea of workers’ control of the economy is deeply 
entrenched among these shop stewards. However, the 
questions are not comparable across the surveys. 

In the earlier survey, respondents were asked 
to choose among the options of nationalisation, 
regulation and private ownership of key sectors. In the 
later survey, they were asked whether they agreed or 
disagreed with each. 

In 2012, some 65% agreed with nationalisation 
(i.e. government owning and controlling companies 
in key sectors of the economy) while 73% favoured 
government regulation. Notably, a related question was 
comparable across the two surveys: the proportions 
of shop stewards feeling that workers should share in 
the profits of companies was 95% in 1991 and 84% in 
2012. 

At the core of the concept of workers’ control is the 

independence of the trade union and the right to strike. 
The 93% majority of those interviewed believed in 
retaining this right in the 1991 survey and 97% in 2012. 
Relatively few respondents in the 2012 survey (24%) 
agreed or strongly agreed that there are times when it is 
necessary to use violence against non-striking workers. 

A far higher proportion in the 2012 survey (71%) 
agreed or strongly agreed that, while violence is 
unacceptable, non-striking workers should be taught 
lessons in non-violent ways. Most shop stewards (82%) 
felt that there should be political engagement with 
non-striking workers to convince them to join strikes. 
Only 39% agreed or strongly agreed that non-striking 
workers should be left alone to go to work if they so 
choose . 

Shop stewards’ responses seem to indicate a tension 
between their strategic need to cooperate with 

management in their day-to-day work, on the one hand, 
and their long-term objective of establishing greater 
worker participation and control on the other. Their 
responses leave open the form of worker participation 
that should be implemented. 

Worker control is an ambiguous concept. It is not 
clear whether our respondents conceive of it along 
the lines of the German system of co-determination, 

Yes, says President Cyril Ramaphosa*. 
Drawing on surveys conducted amongst COSATU shop stewards over a 30-year 

period, this recently published study** concludes that he’s probably right.
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or a more thoroughgoing radical transformation of 
ownership, control and indeed society. 

In other words, where plant-level bargaining existed, 
shop stewards were engaged in collective bargaining 
but they all participated in broader decisions around 
workers’ grievances and even joint problem-solving. 
Shop-steward committees thus performed a dual 
function: they engaged in collective bargaining and 
participated in joint problem-solving where problems 
arose in production.

In 1995 the Labour Relations Act was amended (at 
Chapter 5) to allow for the formation of a workplace 
forum when there are more than 100 workers in a 
workplace. The purpose of the forum is to promote 
workers’ interests by consulting and making joint 
decisions. Employers must provide relevant information 
to these forums. 

A majority trade union – one or more trade 
unions whose members comprise a majority 

of the workers employed – may start the process 
of establishing a workplace forum by applying to 
the Commission for Conciliation, Mediation & 
Arbitration. The functions of a forum are to promote 
the interests of all workers in the workplace, to 
enhance workplace efficiency, for workers to consult 
with the employer and for workers to be part of 
decision-making. 

Instead of following this path of institutionalised 
co-determination, the labour movement has opted 
for engagement with employers on the basis of a 
union agenda and union independence. The aim is to 
transform and democratise the workplace. 

At the centre of this strategy, as the instrument for 
worker participation at plant level, is the shop steward. 
Although we found a surprising degree of cooperation 
with management among many shop stewards, the 
attempt to transfer a German-type system of co-
determination – envisaged in Chapter 5 – has failed. 
Instead, we’ve identified a multiplicity of union–
management participatory structures at workplace 
level. 

Our ethnographic account of participation at 
plant level suggests that workers feel disempowered 
and unable significantly to shape decision-making. 

The loss of majority status by the National Union of 
Mineworkers on the platinum belt may signal a broader 
trend towards multi-unionism in the workplace. 

This opens an opportunity for discussion around 
how a multi-union participatory structure could 
be established in the workplace for unions to make 
common demands and interact with management. It 
may also be a way in which the growing social distance 
between union leadership and ordinary membership 
could be reduced. 

Clear from our findings is the need for the current 
low-trust dynamic between management and workers 
to be systematically addressed.

* For comments by Ramaphosa, see ‘Boardrooms’ in 
this TT edition.

** The study was conducted by Prof Edward Webster, 
Christine Bischoff and Themba Masondo. Webster now 
heads the Southern Centre for Inequality Studies (SCIS), 
the first research institute of its kind in the global south. 
It draws on the intellectual resources of Wits University, 
with partner institutions in SA and beyond, to host an 
interdisciplinary research and policy project focused on 
understanding and addressing inquality in the global 
south. Although there are a number of centres for the 
study of inequality worldwide, they are almost exclusively 
in the global north particularly the UK and US. “We 
believe that there are distinct drivers and characteristics of 
inequality in the south,” says Webster.  n

Webster . . . crucial findings
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Given the volatile nature of local markets in 
recent years, smooth-bonus funds have 

increased in popularity among cash-strapped 
South Africans seeking a more stable ride to 
retirement. This most likely shows that South 
Africans, especially those who are most 
vulnerable, are opting for all the protection 
from market volatility that they can get. 

Results from the latest Momentum/
UNISA Consumer Financial Vulnerability 
Index reveal a worsening trend across all 
indicators of financial vulnerability. In light of 
this, retirement-fund trustees could protect 
members by offering them the best possible 
investment solution for their retirement 
savings – both in terms of capital guarantees 
and highly competitive fee structures. 

A combination of low financial literacy 
and capability levels, as well as poor 
consumer financial behaviour, are the core 
underlying reasons for financial vulnerability. 
This term refers to a sense of insecurity or 
inability to cope financially. 

In the increasingly volatile local market 
environment, it is understandable that saving 
for retirement can often be pushed out by 
many as a last priority. It is therefore critical 
that all members, but especially those who 
are particularly vulnerable, be given the best 
possible chance of achieving their retirement 
and investment outcomes.

This belief is very much aligned with 
the intentions of the new retirement-fund 
default regulations. They’re intended to steer 
retirement outcomes in the right direction. By 
requiring trustees to offer members a default 
investment portfolio that is not excessively 
complex or unreasonably expensive, these 
new regulations will assist in providing cost-
effective and value-for-money investment 
solutions to fund members.

Financially vulnerable employees tend 
to be more risk averse, largely as a result 
of financial insecurity and distrust. It is 
crucial that a default investment portfolio for 
these members provides an opportunity to 
generate inflation-beating returns to maintain 
the purchasing power of their savings while 
at the same time offering at least a capital 
guarantee to protect them against adverse 
market movements. An investment portfolio 
that is able to offer both at a lower cost 
than other solutions will mean that more 
money can be channeled towards members’ 
accumulated retirement benefits.

A new generation of smooth-bonus 
portfolios is required. The process of 
smoothing essentially holds back some of 
the returns in a reserve when markets are 
doing well and releases these reserves 
when markets are performing poorly, thus 
minimising the impact of market volatility for 
as long as the member is invested.

However, considering the steep fees and 
costly guarantees that are typically associated 
with smooth-bonus funds, a new-age product 
would need to be designed specifically to 
protect the most vulnerable employees by 
offering all the benefits of smoothing,  a 100% 
guarantee but at the lowest cost possible. 

High capital charges come down to the 
expensive nature of providing investors with a 
guarantee on the money they invest (referred 
to as the “capital” amount) and on part of or 
all future bonuses. These guarantees, while 
integral to capital protection when the market 
is not performing, can be so expensive that 
they actually eat into returns because the 
capital charges are normally deducted from 
the growth.

Now more than ever, investors need 
a high capital guarantee. A 100% capital 

guarantee is essentially a shield from loss, 
no matter what happens in the market. 
This means that if investors were to exit 
a smooth-bonus fund at benefit-payment 
stage when markets are at a low, they would 
be guaranteed to get 100% of the money 
that they had invested together with any 
guaranteed bonuses that were declared.

Without this guarantee, the unfortunate 
and untimely occurrence of a benefit 
payment (death, disability, resignation, 
retirement or retrenchment) during a market 
slump could have a serious effect on the 
financial future of both the member and his 
or her dependents.

New-age smooth bonus funds need to 
drastically reduce capital charges while still 
providing for a 100% capital guarantee. 
Costs should be further reduced by 
combining passive, smart-beta and active 
investment strategies. Smart beta emulates 
the lower costs of passive investing while 
still capturing some benefits of active 
management. But this should not come at 
the cost of any smoothing benefits.

By reducing the capital charge and 
applying a combination of investment 
strategies, the total cost of the fund will be 
reduced. It means that more money can be 
channeled towards members’ accumulated 
retirement benefits. 

The fund should also be underpinned by 
a proven investment track record. Although 
past returns are not an indication of future 
performance, the underlying investment 
portfolio should be delivering solid 
investment performance. A low-cost, high-
guaranteed smooth-bonus fund is exactly 
what the most vulnerable members need.

www.momentum.co.za

Protect vulnerable members’ 
retirement savings

Smooth-bonus funds have advantages that Momentum 
Corporate actuary Pavit Ramnarain urges trustees to consider.
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EMPOWERMENT

Transfixed by 
transformation

The newly renamed and reconstituted Financial 
Sector Transformation Council, formerly the 
Financial Sector Charter Council, has a job 

on its hands. With it is the financial sector – from 
banks and life offices to short-term insurers and asset 
managers – because new empowerment financing 
targets become effective in January and progress 
reports for scorecard points under the amended 
Financial Sector Code should kick in from April.

It’s one thing to set up the bureaucracy for 
governance, oversight and monitoring. It might be 
another for the FSTC, comprising senior executives 
of Nedlac constituents, to instil the awareness down 
the line in respective organisations for routes to 
compliance.

The amended Financial Sector Code is itself a 
many-splendid thing, both inspirational and practical 
(TT Feb-April). But reading the FSC is a Herculean 
mission, and getting a grip on the detail is steep 
uphill for application. 

The concepts are perfectly clear, and doubtless 
the nitty-gritty will be familiar to those who’ve been 
involved in the exhaustive consultation processes. The 
challenge arises at operational levels with those at the 
coalface who must reset budgets for implementation to 
accord with optimal scorecard points.

FSTC chief executive Isaac Ramputa says that 
the role of top leaders in the council structure “will 
be to give strategic leadership and direction to the 
financial sector to impact further transformation 
across the financial sector and the role that it plays in 
supporting economic growth”. 

There’s no shortage of money. If anything, there’s 
a shortage of projects (e.g. infrastructure) and 
platforms (e.g. higher education). Many institutions 
have for several years been pushing programmes of 
their own (e.g. supplier development and preferential 
procurement). Those who’ve been slow on other 
criteria (e.g. shareholdings, board diversity and 
management appointments) are exceptions.

The tricks now are to enhance the drivers (e.g. 
for loans to smaller black businesses) and 

to adapt monies being spent (e.g. on consumer 
financial literacy) to qualify for FSC compliance. The 
differences between past and present are in execution 
speed and targeted formulae.

Amongst asset managers, according to the latest 
annual survey of financial-services group 27four, the 
transformation pace has been slow. But it depends 
on definitions and interpretations of the results (see 
www.27four.com for the full survey).

Agenda items as the revised code for the financial sector takes off.
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On the one hand, they show that few black-owned 
asset managers are getting a fair shake at institutional 
allocations and are perhaps less successful with retail 
investors. Of the 48 firms surveyed, only a handful 
have more than R25bn in assets under management.

On the other, the unspoken implication is 
that several smaller firms could benefit from 
consolidation to increase scale -- for research 
capacities to be deepened, product offerings 
extended and balance sheets strengthened – so that 
competitiveness against larger firms is sharpened. 

There’s also an implication that a firm which isn’t 

black-owned must be white-owned. This belies their 
empowerment credentials. Moreover, the emphasis 
on ownership overlooks other aspects such as 
training commitments and employment practices.

Beyond dispute is the value of the research to 
stimulate debate. In fact, 27four itself is a prime 
demonstration in the reach for scalability. The 
acquisitions of Prescient Life and the Peregrine 
stockbroking business tie neatly with its Legae 
Securities association, turning 27four into a player of 
note.

More than this is alignment with the FSC 
on investment into black business. Started as a 
partnership with ASISA, since launch in May the 
27four Black Business Growth Fund has already 
deployed almost R200m. Examples of investments 
are into:

u	Black-owned hospitals which have created more 
than 2 000 new jobs and are providing healthcare 
to previously underserved communities outside 
the main centres;

u	A consumer-goods company, with a view to 
creating greater scale for local manufacture and 
lowering production costs;

u	A yellow-equipment company, leasing machinery 
to the mining and construction sectors, improving 
on-site safety and efficiency;

u	A communication-technology company, aimed at 
improving the speed and cost of communications.

Any institution can earn FSC scorecard points 
through investment in the Black Business Growth 
Fund, or by starting its own. But take note that 
27four has cleverly trademarked the name.

Which goes to show that the FSC isn’t simply 
a compliance exercise. It’s simultaneously created 
opportunities for social impacts and profit 
advancement. That’s a perfect storm. n

Ramputa . . . strategic leadership
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While some regard index-tracking as an easy, decision-free process, 
this is not quite the case. The replication of an index is something that 
requires active trading to minimise the portfolio’s tracking error to the 
extent that it diverges from the chosen benchmark. Passive managers 
therefore need to be continuously conscious of the triggers that 
necessitate rebalancing — including the adjustments made by index 
providers, any impact of corporate actions, and clients’ liquidity needs.  

Successful index trackers anticipate these triggers, and are able to 
plan low-cost, non-lumpy trades and smoother rebalancing.  It’s true 
that parts of the process are ‘hands-off’. Timing, pace and size of 
broker allocations, for instance, may be algorithm-based, but choosing 
effective low cost brokers, and selecting a model and maintaining it on 
an ongoing basis, are active processes. 

SHOULD PASSIVE MANAGERS TAKE A VIEW?

Passive investing does not offer a free pass on taking a view. The Steinhoff 
case provides an excellent example. The omnipotent market became 
comfortable with the company’s management, with its valuations and 
its acquisitive practices. The company’s share prices rose, and its size 
in the market-cap weighted index increased. As the company grew, 
more index trackers needed to join the convoy to ensure they would 
still be able to replicate the index. Passive asset managers’ responses 
therefore exacerbated the market trend.   

Amongst active asset managers, who typically take off-benchmark 
positions, there were those who didn’t hold Steinhoff due to perceived 
governance concerns.  

If a majority of passive asset managers had held the company to a 
specific standard, a process of natural selection and index-rebalancing 
could well have eliminated the bad apple. Passive managers therefore 
cannot afford to be reactive or laissez-faire: Environmental, Social 
and Governance considerations are no less important in their world, 
and they can help guide and determine the quality of companies that 
constitute the index.  

AVOIDING DECISIONS IS NOT AN OPTION

For trustees and individual investors, avoiding decisions when it comes 
to retirement planning is not an option.  Not making a decision means 
automatically being invested in a default portfolio, which may not be 
best suited to your retirement needs. Trustees need to be conscious 
that allocating to a passive manager is a decision. Their role is no less 
important than an active manager’s, and it is equally important that 
they exhibit the necessary skill set. The right blend of ingredients for a 
healthy retirement can never be the result of inertia or passivity. 

There is a common misperception that the passive asset manager’s 
process is entirely algorithm based and requires no skill or decision-
making. But, the reality is that passive managers still need to actively 
make a range of important decisions that will affect the investor’s  
long-term outcome. These decisions may be different from those made 
by active asset managers, but are no less important. 

BACK TO BASICS

Traditionally, passive investing refers to an investment practice aimed 
at replicating an index as closely as possible by tracking it. A passive 
investor is happy to earn a return in line with the market – they aim 
only to gather beta, or simply put, a measurement of relative volatility.
Active investors, on the other hand, aim to outperform the market, 
hunting for excess returns (alpha).  To do so, they take positions that 
are not in line with the benchmark, effectively betting that the market 
is mispricing a particular asset or asset class.  

Economic theory suggests that behavioural and structural 
inefficiencies can create opportunities to hunt for alpha. A successful 
active manager will spot and exploit these, and consistently deliver 
results for investors. Their skill in finding such opportunities often 
means they can command higher compensation. It is therefore widely-
accepted that active asset management is more expensive than passive.  

WHICH OPTION IS BEST?  

Trustees often wrestle with the question of whether to entrust their 
pension fund members’ savings to an active manager who can deliver 
that much-needed alpha, or to opt for a passive manager who will 
deliver beta and save on fees. The reality, however, is that both alpha 
and beta are needed for a balanced outcome.  

Fran Troskie, Investment Research Analyst 

IS THERE REALLY SUCH A THING AS PASSIVE 
INVESTING – AND DOES IT MATTER?

October 2018.indd   1 2018/10/19   07:58
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GOVERNANCE

When no means nothing

Thanks to Naspers for having so effectively 
highlighted the contorted face of corporate 
control. As the giant of JSE listings, where 

its shares are heavily weighted in investment 
portfolios, it should be the role model for standards 
of governance.

That’s some role model when its dual-share 
structure allows a minority of shareholders to 
override the majority, most significantly on 
remuneration. It makes a mockery of stakeholder 
democracy and the principle of shareholder equality 
implicit in the Companies Act; for instance, on the 
election by shareholders of directors. The provision 
refers to shareholders, not a selective consortium of 
shareholders with multiple votes.

To its belated credit, Naspers’ latest integrated 
report is at pains to explain the remuneration policy 
in intricate and individual detail. To its ongoing 
discredit, Naspers can proceed to implementation 
despite a 57% majority of ‘N’ ordinary shareholders 
having voted against endorsement of the policy. The ‘A’ 
shareholders, who control the company by having 53% 
of the votes, predictably carried the day.

Naspers does not reveal the identities of ‘A’ 
shareholders. It may safely be presumed that they 
exclude pension funds. By contrast, the JSE-listed ‘N’ 
shares are substantially held by pension funds; if not 
directly in their own names then indirectly through 
asset managers. With index trackers, Naspers can 
touch almost 30% of a single portfolio. 

A consolation for pension funds and other ‘N’ 

shareholders, aside from the stratospheric effect of 
Chinese internet company Tencent on the Naspers 
share price, is that ‘A’ shareholders receive one-fifth 
of the dividends to which the ‘N’ shareholders are 
entitled.

The secret ‘A’ shareholders approve the board and 
the rules it makes. So it’s okay then for chief 

executive and director Bob van Dijk to receive his 
R32m in total compensation for the year. There’d 
be different views on whether this is a little or a lot 
relative to peers – a lot when compared to some of 
the most highly paid in SA, a little against say the 

Two-tier structure defeats one shareholder, one vote. A select few make the 
rules on executive pay. Intervention needed.

Govender . . . strong opposition
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$12,8m for Apple chief executive Tim Cook – but the 
real kicker is in the share options.

In whichever way they’re sliced and diced, 
allowing for claw-backs and vesting periods – Van 
Dijk looks in line for around R1,6bn through the 
gamut of different allocations. The amount could be 
less or more, depending on the share price when the 
options are exercised. At face value, as an absolute 
number and in terms of SA’s social sensibilities, 
R1,6bn is gobsmacking.

Prominent amongst shareholders at the Naspers 
agm who voted against the remuneration policy 
endorsement was Old Mutual Investment Group. 
It argued that that the total number of ‘N’ shares 
reserved for equity compensation is excessive. Also, 
long-term incentives vest (some after only one year) 
without any conditions for performance.

OMIG additionally voted against the placement 
of authorised but unissued under the control of 
the directors: “The dilution exceeds 5% and could 
involve the issue of new ‘A’ ordinary shares, which 
have multiple voting rights, and therefore perpetuate 
the company’s dual-class structure.” For similar 
reasons, it opposed a board authorisation to issue 
shares for cash.

Another was Perpetua Investment Managers 
where chief executive Delphine Govender 

pointed out that Van Dijk took over as Naspers 
chief executive in 2014. A theoretical share price 
of Naspers that excludes its holding in Tencent 
(assuming a 31% holding) shows that the rump 
businesses of Naspers have been destroying value 
especially since 2014. 

She explains that effectively Naspers has 
only performed as a share since 2014 because 
of its Tencent holding in which current Naspers 
management has no say: “Current management 
should therefore be incentivised only on the 
performance of Naspers excluding Tencent.”

Controversies create opportunities for review of 
established practices. Naspers represents a prime 
example, several impacting potentially on the King 
governance code and the JSE listings requirements as 
well as the Companies Act:

First is whether there’s justification for dual-class 
voting structures to be perpetuated. In the US, where 
these structures are proliferating, two Democrat 
members of the Securities & Exchange Commission 
have criticised one class of shareholders getting one 
vote per share while another class (typically founders 
in an initial public offering) get multiple votes per 
share.

Commissioner Kara Stein said that dual classes 
may “provide a means to evade management and 
board accountability”. Commissioner Robert Jackson 
described them as a way of maintaining “corporate 
royalty”. His suggestion that stock exchanges require 
“sunsetting” of dual classes was promptly endorsed 
by the Council of Institutional Investors.

Naspers justifies its unlisted ‘A’ shares – whereby 
each shareholder gets 1 000 votes – on grounds that 
this structure (not unique in other jurisdictions) 
safeguards the group’s independence. Independence 
from whom or what? Also, is there good reason 
why the Companies Act still allows memoranda of 
incorporation to entrench shareholder inequality?

Second is whether, in 
SA, shareholder votes 
on remuneration 
policy should 
remain advisory or 
become binding. 
In the forefront of 
arguing for the latter, 
as part of a process 
for the redress of 
inequalities, is Jon 
Duncan of OMIG. 

He’s pointed out 
that “enhancement” 
of shareholder 
say-on-pay, by 
introduction of a 
binding vote, will 
bring SA into line 
with international 
practice. In the UK, 
for example, listed Van Dijk . . . road to riches

Today’s TrusTee November 2018/JaNuary2019 45



companies must submit their remuneration policy 
to a binding shareholder vote (simple majority) once 
every three years. 

Whilst he applauds the mandatory disclosure that 
applies in SA, he considers disclosure alone to be 
insufficient for holding management to account “for 
ensuring alignment between executive remuneration 
practices and the creation of shareholder and 
broader long-term stakeholder value”. This would be 
especially so, he might have added, where a minority 
of shareholders can outvote the majority.

Third is whether the vote against a remuneration 
policy is sufficient in itself. It’s easier to signal what a 
shareholder disfavours than favours. Merely to have 
voted against, especially when it doesn’t follow an 
engagement with the company on the packages the 
shareholder will support, carries a purely negative 
impact.

Fourth is in fiduciary responsibilities. When an asset 
manager votes at a company meeting, it acts as a 
shareholder without fiduciary responsibility to the 

company. But it does have a fiduciary responsibility 
to the pension-fund clients it represents. In turn, the 
funds’ trustees have a fiduciary responsibility to the 
fund members. 

Where the fund has not instructed the asset 
manager to vote in a particular way at a particular 
meeting, the least to be expected of the trustees is that 
they insist on explanations from the manager on how 
it voted on their behalf. And if it didn’t vote, then why.
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Fifth relates to research. Larger institutions and 
funds have the resources for it. Perhaps it can be 
shared with the smaller, or be publicly pooled, to 
assist decision-making in advance of company 
meetings. Many of the sharper asset managers openly 
discuss their shareholder engagements and proxy 
votes in stewardship reports, but typically these are 
after company meetings.

Sixth is in collaboration, “collusion” being a dirty 
word. An asset manager engaging with a company, 
speaking for its own smallish stake, will have 
less clout than a combination of asset managers 
cumulatively holding a much bigger stake. In a 
2003 ruling, still uncontroverted, the old Securities 
Regulation Panel approved the circumstances of asset 
managers acting “in concert” to vote at companies.
Seventh is in interest conflicts. These can arise, for 

instance, where the impartiality of an asset manager 
is constrained by a controlling shareholder loath to 
jeopardise other corporate services. They could also 
arise were the interrogated company to throw back at 
the manager its own remuneration levels or those of 
its parent.

Eighth is in disclosure of proxy votes. Some 
managers do it well, inclusive of reasons. Others 
do it in ways difficult to access or not at all. The 
managers of index-tracker funds, especially the one 
or two most vociferous in their purported support of 
stakeholder activism, take note. Passive investment is 
no excuse for passive behaviour, right town to silence 
on proxies.

All this could be sufficient to keep drafters of the 
next King iteration busy for a while. n
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The Public Investment 
Corporation still doesn’t disclose 

the identities of the external asset 
managers it uses. The latest PIC 
annual report once again lists only 
the “BEE asset managers” appointed 
since April 2014, with various details 
of their assets under management, 
but doesn’t give their names. This, 
says the report, is for reasons of 
confidentiality.

It’s a curious thing. The 2017 
report of the Government Employees 
Pension Fund, whose assets are 
managed primarily by the PIC, 
lists all 23 external asset managers 
appointed by the PIC to manage part 
of its portfolio. 

The 23 named by the GEPF 
contrasts with the 13 “BEE asset 
managers” numbered by the PIC. 
Neither by name nor number does 
the PIC list other external managers 
who don’t qualify for its BEE criteria 
of 51% black ownership and 30% 
management control.

Like the GEPF, the Eskom 
Pension & Provident Fund discloses 
all its external asset managers (24 
domestic and 10 international) 
by name. Which begs the obvious 
question of why the PIC considers 
such information to be confidential.

It’s a question that the inquiry 
into the PIC might ask.

uuuuu

The remarks of new-appointed 
finance minister Tito Mboweni, 

to the conference of the Association 

of Black Securities & Investment 
Professionals in October, took 
the form more of a chat than a 
presentation. So informal was it that 
there’s no formal transcript.

This makes his comments no 
less relevant, particularly for his 
observations on land expropriation 
(agriculture in Tzaneen) and a state 
bank (lessons from VBS). Against 
all the analysis of his pre-ministerial 
tweets, they’re illuminating.

In these troubled times, check 
‘Mboweni Absip’ on YouTube for a 
little lift.

uuuuu

Also worth checking, if for no 
reason other than to get a sense 

of job attractiveness in the new 
Financial Sector Conduct Authority, 
is the remuneration of officials in the 
last year of the old Financial Services 
Board.

Top is executive officer Dube 
Tshidi. He got R7,3m (inclusive of a 
R900k incentive bonus and R762k 
leave commutation). Second from 
the top is deputy executive officer 
Jurgen Boyd. He got R4,3m (inclusive 
of a R461k incentive bonus).

Against what benchmarks are 
these remuneration levels (ultimately 
paid by such regulated entities as 
pension funds) measured? They’re 
multiples even of ministers, judges 
and senior civil servants.

But doubtless worth it, given their 
extraordinary service. At these levels, 
there should be floods of applicants 

for FSCA positions. The appointment 
of a commissioner is still awaited.

uuuuu

Acutting from The Star in 2006 
serves as a reminder that Tshidi 

then expressed the commitment of 
the FSB to resolve the anguish of 
unclaimed benefits. “The FSB has 
contacted all pension funds and 
has created a database from 967 
funds which indicate that 135 479 
members are owed about R970m,” 
he said.

Maybe someday the FSCA will 
succeed. Latest estimates, in the FSB 
annual report, are R42,2bn for 4,5m 
members in 1 141 funds.

uuuuu

In the 1980s the National Party 
government spent huge amounts 

of public money to protect Eskom 
operations from ANC sabotage.

Maybe it worked then.

uuuuu

As if all the changes in street 
names weren’t difficult 

enough. n

GRAVY
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So, if you serve on a pension fund board of trustees, and 
the care of your beneficiaries is just as important to you 
as it is to us, then please contact Jeanetta Hendricks. 

jeanettah@fedgroup.co.za
Tel: 0860 065 065

Fedgroup Trust Administrators Pty Ltd (Reg. No. 1951/003389/07) FSP No. 16302 13B No. 24/505

MTHOBISI
HAS 48 
CHILDREN

THAT’S BECAUSE WE TREAT OUR BENEFICIARIES LIKE FAMILY

No matter how technologically advanced our systems, we always maintain 
the human touch. Most of our administrators are either parents themselves, 
come from child-headed households, or are former beneficiaries. They make 
sure we consistently keep things simple, and transparent. (And that includes 
our fees, which represent real value.) So, compare us to our competitors and 
you’ll discover: nobody cares about Beneficiary Care like we do.

beneficiary care
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Empowering 
growth and 
guaranteeing 
stability.

Sanlam is a licensed financial services provider.

We’ve partnered with 27four, an established 
and credible multi-manager, to bring you 
the Progressive Smooth Bonus Fund 
which is the first and only empowered 
smoothed bonus portfolio in South Africa. 
The fund is managed by black asset
managers and is guaranteed by Sanlam.

For more information, please 
email Siphokazi Mbelani on 
siphokazi.mbelani@sanlam.co.za
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