
 
Today’sTrustee

YOUR MONEY   YOUR POWER

Sept/Nov 2013

INVESTIGATOR
INVESTIGATED

NATIONAL TREASURY’S ATTACK ON PENSION FUND COSTS
CURATOR’S R500m ACTION AGAINST BANK COMES TO A HEAD



Most  see underprivileged.
We only see a future. 

FedGroup is an authorised financial services provider

FedGroup Beneficiary Care. 
Investing in communities,
one role model at a time.



Today’sTrustee
YOUR MONEY   YOUR POWER
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Standard Bank is vigorously defending a R500m action brought by 
the curator of the SA Commercial Catering & Allied Workers Union 
provident fund. The FSB, which controls curators, stands aside 
silently although all necessary reports had been regularly signed off.
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Pool it
Financial institutions are now obligated to contribute 0,4% of taxed profit to 
consumer financial education. But contribute to whom? A potential R300m 

annually will go a long way if properly managed.

It’s one thing to proclaim good intentions. 
It’s another to implement them. Let attempts 
to promote consumer financial education step 
forward.

Yes, yes, of course we must expedite it, say 
financial institutions readily pointing to initiatives 
they individually undertake. Not so fast, say trade 
unions wary of how it can become confused with 
marketing endeavours. No, no, say influential voices 
in Pretoria sceptical about it being driven by service 
providers to promote their products. 

All of which has left the impetus for mass 
financial-literacy programmes floundering in an 
absence of coordination. Nobody’s taken charge. 
Nobody’s in control. No matter that everybody sees it 
as a social imperative, an economic necessity and an 
educational priority. How else is a savings “culture” to 
take root?

Potentially, but only potentially, this is about to 
change. It will depend on how mindsets change from 

the introduction of two catalysts.
Within days of one another during July, National 

Treasury’s discussion paper on charges in SA 
retirement funds was released and the recently-
gazetted Financial Sector Code was officially 
launched. They’re joined at the hip.

Taken together, they’ll have a more powerful 
impact on the ways that financial institutions conduct 
business than either could achieve separately. More 
than this, they promise to set in motion a customer-
centricity monitored for application.

Treasury can’t attack charges without facilitating 
consumers’ comprehension of them. The FSC can’t 
be a transformational mechanism without the key 
educational component. Suppliers of capital, notably 
retirement-fund members, are linked in the same 
chain to the investors of it, namely institutions 
committed by the code.

Slowly does it. An adaptation period is needed, 
and is allowed. By the same token, however, there’s 

FIRST WORD
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urgency that plans are activated before they settle into 
lethargy. 

A delay is in the reticence of institutions to switch 
from their own educational programmes, which fall 
under their individual corporate social investment 
(CSI) activities, to the intra-industry pooling that the 
FSC envisages. This is understandable not only in 
the sense that CSI can be tax-deductible and used to 
extend an institution’s marketing efforts, but also in 
that budgets have already been allocated and contracts 
entered for the purpose.

For its part, the FSC requires that institution must 
annually spend at least 0,4% of net after-tax profits 
from their SA operations on consumer financial 
education. Between the banks, life offices, asset 
managers and others, the cumulative amount could 
exceed R300m a year (TT March-May). 

That’s a gob-smacking resource from which to 
create content and innovate modules, using the 
plethora of distribution channels that electronic 
technology invites, to excite mass markets niched 
from primary schools to adults at different levels of 
income and sophistication. The extent of the challenge 
is meticulously set out in the 2013 report, ‘Financial 
Literacy in SA’, prepared by the Human Sciences 
Research Council for the Financial Services Board.

Unsurprisingly, the literacy level is pathetic. This 
applies particularly amongst groups in the lower LSM 
(Living Standards Measure) categories who have little 
grasp of such basic concepts as compound interest 
and inflation, let alone an ability to select financial 
products. The findings of the HSRC study, it concludes, 
lend support “for a more comprehensive and aggressive 
programme for financial consumer education”.

In other words, programmes applied in the past 
haven’t worked as they should have. The results of the 
study, and other surveys such as those most recently by 
Old Mutual and Sanlam, make that glaringly obvious.

There’s no need to recite the litany of high 
household debt and dismal savings awareness, except 
to note two things. First, if the old ways haven’t 
worked (individual institutional campaigns), then 
new ways opened by the FSC (a combined industry 
effort) must be tried. Second, the consolidated 

application of R300m in annual resource is not only 
a social good but sublimates attempts at capturing 
market share from competitors to growing the savings 
industry as a whole.

There’s a further incentive. It’s the collection 
of points in terms of the FSC scorecard. There are 
strictures on what will count and what won’t. For 
instance, straightforward advertising won’t count but 
branded educational material will. Where there’s a 
fine line to be crossed, the Charter Council will assess 
the crossing.

On this 15-member council are high-level 
representatives of government, the Association 
of Black Securities & Investment Professionals, 
organised business (including the bank and savings 
institutions), the “community” and trade unions. 
Consumer education counts for slightly over 14% of 
the ‘access to financial services’ category.

There’s a strong argument that education 
offered by service providers shouldn’t rank for 
FSC points. Accordingly, various independently-
governed foundations have been established to entice 
participation through them. 

The Financial Services Board and the Association 
of Savings & Investment SA have foundations, for 
example, while the SA Insurance Association and 
the JSE undertake projects on a centralised basis. 
These, with the Banking Association, would be key 
groupings in the coordinating committee being 
formed by National Treasury.

Evidence to date is unarguable that fragmented 
efforts have been less than successful. By contrast, the 
opportunity now is to achieve scale for optimal impact. 
Management of these mega-millions must see to it.

Bear in mind that the FSC – in itself a remarkable 
achievement in disparate parties reaching the 
consensus of good intentions – comes up for review 
in 2017. So here’s the choice: ensure that it passes 
with flying colours, as a model of public-private 
collaboration, or expect the imposition of levies.

Some choice. n

Allan Greenblo, 
Editorial Director 



In praise of umbrellas

The vast majority of South Africans 
who reach retirement age 

are unlikely to be able to support 
themselves financially in later years. 
This has serious implications for 
individuals and businesses alike. 

Several factors have contributed to 
this dilemma. For one, we have a longer 
life expectancy. As an illustration, 
recent research by the UK Department 
of Work & Pensions indicated that one 
in three girls born today in Britain will 
reach her 100th birthday. 

While South Africans may have a 
lower life expectancy on average, our 
overall health and longevity are better 
than at any given time in history. This 
is attributed to modern medicine and 
technology, but these improvements 
bring their own challenges. 

For example, the average retirement 
age is between 60 and 65. In the past, 
we may have had to plan for 15 years 
of retirement. Now we must plan for 20 
to 25 years. It raises the possibility of 
having to work longer. 

In the broader economy, South 
Africans face high debt, high 
unemployment and a culture of poor 
savings. There are currently around 
nine million South Africans with credit 
accounts in arrears. It is a staggering 
number for a country where only 13 
million people are employed. 

We simply do not have sufficient 
capital saved to comfortably support 
our economy, or ourselves. As a result, 
we rely on capital from abroad to 
finance our economic growth. This 
leaves us vulnerable to the turmoil in 

global markets.

It is therefore crucial that South 
Africans start to take responsibility 
for their own financial future. As a 
vehicle to pool occupational retirement 
savings, an umbrella fund provides 
an excellent option for employers to 
consider for their employees. 

Typically, an employer would choose 
to participate in an umbrella fund 
rather than its own standalone fund. A 
multi-employer umbrella brings critical 
mass to offer a more cost-efficient, 
sound and bundled retirement fund 
solution.

It gives access to retirement 
savings and group risk benefits, while 

effectively outsourcing the complex 
administration of such an arrangement. 
This underscores the National Treasury 
proposals to address, amongst 
other things, complexity and lack of 
transparency in retirement funds. 

Further, an umbrella-fund model 
offers a vehicle for employees to 
save for retirement in a tax-efficient 
manner as well as the ability to pool 
risk. However, in choosing an umbrella 
provider it is crucial to consider the 
default investment vehicle available 
to members. Its ability to deliver on 
a high-growth investment promise 
will be the test of whether members’ 
retirement objective has been achieved, 
and less so the administrator of the 
umbrella. 

In addition, a company generally 
carries a substantial management 
burden in setting up its own standalone 
retirement fund. By contrast, an 
umbrella fund removes this burden 
from the business by offering its 
own set of professional trustees who 
adhere to regulatory requirements and 
implement proper governance. 

From a cost point of view, 
businesses then have access to 
economies of scale through umbrella 
funds in terms of administration, 
governance and investment costs. 
In addition, by collaborating with an 
established employee-benefits provider, 
a participating employer gains access 
to expertise in benefit design and the 
assurance of expert governance.

www.libertycorporate.co.za

Van der Spuy ... many advantages

SA companies must adopt new retirement solutions, urges 
Liberty Corporate divisional director De Wet van der Spuy.
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LITIGATION

To have cake and eat it
There’s more to the battle than the R500m fight between the Saccawu fund 
curator and Standard Bank. If the FSB can be merely an interested observer 

now, it cannot be if similar disputes arise in the future. 

In the proposed ‘twin peaks’ structure, the 
Financial Services Board will become the 
regulator of financial institutions’ market 
conduct. It’s charged with oversight of their 

ethical behaviour. But who’s to oversee the conduct 
and behaviour of the FSB?

It’s asked not because of a hypothetical proposition, 
on whether there should be a guard of the guardian, 
but because of an occasion to test theory with practice 
on the performance by the FSB of its oversight role. 
The particular occasion is found in the protracted 
arbitration proceedings of Tony Mostert, as curator of 
the SA Commercial Catering & Allied Workers Union 
national provident fund, against Standard Bank (TT 
March-May and June-Aug).

Bluntly, it’s whether the FSB approves the 
numerous market-conduct issues that this matter 
reveals: from attempts to set aside an agreement once 
the benefits had been enjoyed, to accepting a fund’s 
report that its shares are in safe-custody with a bank 
whilst allowing that fund to contend in court that no 
custody agreement exists, to the risk of exposing a 
fund to huge costs should the attempts not succeed, 
and to the control of those costs. 

More broadly, there’s the FSB’s expectations in 
the behaviour of financial institutions when their 
relationship with retirement funds turns adversarial. 

Legal battles often reflect acceptable conduct by 

the one party and unacceptable by the other. If not in 
its existing role, then in its new role the FSB would 
presumably take a view on when and how to intervene.

In this fund versus bank arbitration, which involves 
four retired Appeal Court judges and silks on both 
sides, costs could exceed R15m. On a costs award 
against Mostert, who’s instructed his own law firm, the 
fund would have to pay these millions. Should he win, 
the bill will be for Standard Bank. 

Additionally, the bank would be hit for more 
than R500m (inclusive of a fee for the curator?) 
representing the present-day value of certain MTN 
shares. These are the shares that, should the bank lose 
the arbitration, it would have to deliver to the fund. 

The money stakes are high. The FSB, which 
oversees curatorships, was content for the curator to 
institute proceedings against the bank for delivery of 
shares. The grounds are that the underlying contract 
-- concluded before the curator was appointed and 
implemented by him for a number of years -- was 
invalid because it was signed on behalf of the fund 
by its principal officer and not by three trustees or 
himself.

Screeds of documents filed at the arbitration 
indicate that the agreement ran for its full five-year 
term until mid-2007. They also show that Mostert 
reported this to be the case in his communications 
with the FSB and fund members. Only in July 2005 
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did Mostert issue summons. Only once the agreement 
matured, two years later, was it possible to calculate 
that the fund had given away about R300m of upside 
to buy the downside protection.

On maturity, the bank delivered to the fund all the 
shares due to it except some of the MTNs. These had 
been sold by Standard, having exercised its call option, 

since the MTNs had by then exceeded the ceiling price 
in terms of the agreement. 

Had the price of the MTNs instead fallen below 
the agreed floor, the curator could have implemented 
the agreement in the fund’s favour by forcing the bank 
to buy them. What he now wants, since the price of 
the shares has shot up, is for the bank to return all the 
MTNs on the basis that the agreement had not been 
validly concluded back in 2002.

Where the FSB stands in all this focuses on two 
Acts for which it’s responsible: first, the Financial 
Institutions (Protection of Funds) Act which governs 
oversight of curators; second, the Securities Services 
Act in terms of which Standard acted as a central 
securities depository participant (custodian) of shares 
under the Strate procedures for electronic settlements.

They provide, under threat of serious penalties, 
that any person who holds shares in a trust capacity 
must hold them strictly in accordance with prevailing 
agreements.

In this case, prior to the appointment of Mostert, 
WIP Capital was given a mandate by trustees of the 
Saccawu fund to protect the value of the fund’s share 
portfolio. WIP came to Standard and an agreement 
was concluded. If after five years the shares had 
dropped below a certain floor price, the fund could 
compel the bank to buy them (a “put” option). If the 
price exceeded an agreed ceiling, the bank could buy 
them (a “call” option).

As security, should the bank need to exercise 
its call, the shares had to be pledged and lodged in 
custody at the bank. To protect itself from the shares 
dropping below the floor price, Standard hedged 
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its risk in the market. At the end of five years, were 
neither the put nor call exercised, the bank would 
return the shares to the fund at zero cost; if the put 
were exercised, the bank would buy at the floor price; 
if the call were exercised, the bank would buy at the 
ceiling price.

So the fund gave away the possible upside in 
exchange for a guarantee against the downside. 
The options were agreed, the documentation was 
completed, the shares were electronically transferred 
to the bank as custodian and the right of the bank to 
deal in the shares was formalised. All instructions to 
the bank came from the fund’s principal officer who’d 
produced a minute of the fund’s investment committee 
as evidence of his authority.

In July 2002, the bank began to trade in the shares. 
In September 2002, Mostert was appointed as the 
fund’s curator. He requested, and was given, a detailed 
explanation of the agreement. It made clear that 
trading was part of the hedging strategy, and that he 
could contact the bank if he had further queries.

Each time the bank dealt, it sent him 
confirmations. He requested, and was given, monthly 
valuations. Johnnic shares were included in the 
portfolio. 

Around April 2003, Johnnic announced that its 
MTN shares were to be unbundled. Mostert was 
notified and, having made no objection, the shares 
were taken into the transaction with the bank. He 
reported this to the FSB and fund members.

In July 2005, Mostert issued summons to the effect 
that the 2002 agreement was void from the outset. He 
contended that the principal officer had no authority 
to bind the fund because, under the fund’s rules, 
agreements had to be signed by three trustees. He 
also contended that his actions in implementing the 
agreement and agreeing to the unbundled shares being 
included in the transaction were of no consequence 
because he had never signed any contract document. 
Accordingly, Mostert wants back all shares plus the 
dividends on them from 2002.

The bank insists that the agreement was validly 
entered by virtue of the trustees having delegated 
authority to the principal officer. At worst, the 
agreement was voidable (valid until the trustees/

curator decide to set it aside) but not void (because 
no attempt had been made to void it) and the bank 
had fully implemented the agreement because of the 
relevant Acts’ requirements.

If voidable, then the party entitled to void it must 
elect to void it within a reasonable time period. It 
can’t be voided after the benefits of the contract have 
been accepted. The bank says that, by his words and 
conduct, Mostert had elected not to set it aside and 
had been party to its implementation during the 
five-year period. Mostert says the contract was void 
because he never signed it. 

First time round, the arbitrator (Judge Harms) 
found for Mostert on the basis that no agreement with 
the fund is binding unless signed by three trustees or 
the curator. Harms held that ownership of the shares 
sold into the market had never passed and that all the 
shares should be handed back to the fund.

Then the appeal tribunal (Judges Howie, 
Smalberger and Nienaber) found that the agreement 
was voidable but not void i.e. valid until set aside. It 
also found that, because Mostert was appointed to the 
curatorship by court order, he was not bound by the 
fund’s rules that contracts be signed by trustees and 
he had powers to commit the fund by his words or 
conduct. The tribunal referred the matter back to the 
arbitrator.

Next, the arbitrator reconsidered. He dismissed 
all claims against the bank except for the claim to the 
MTN shares. These were the only shares, subject to the 
agreement, that had exceeded the price ceiling.

Now the bank is going back to the tribunal. It 
argues that, in light of the tribunal’s decision that the 
agreement was voidable but not void, the ruling of 
the arbitrator on the MTN shares is inexplicable. This 
hearing is scheduled for November.

Whichever way the dispute is resolved, there’s a 
striking lesson for financial institutions in entering 
scrip-lending and hedge-transaction agreements 
with retirement funds. It’s to ensure that they attend 
meticulously to the literal wording of funds’ rules, 
delegated authorities and contracts, not to allow any 
chance for the sort of time and money-consuming 
bother opened in this arbitration.

The FSB has cause for reflection too. n
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REGISTRAR OF PENSIONS

Rose amongst the thorns
Top-notch lawyer is now the top pensions regulator. 

It’s a prickly position for which new appointee is well equipped. 

First up, a declaration of interest: TT’s 
instinctive bias is in favour of Rosemary 
Hunter.

It’s rooted in the relationship, of 
professional respect and personal warmth, which 
has developed since the publication’s launch over 
eight years ago. To have consistently benefited from 
the support and advice of an individual so highly 
respected in the retirement-fund industry has been a 
privilege.  

Yet it’s for objective reasons that her appointment, 
to the Financial Services Board on a three-year 
contract with effect from August, is welcomed. 
Given her specialist skills and experience, her 
communication capabilities and uncompromising 
integrity, there could hardly have been a better choice 
than this eminently qualified and socially sensitive 
pensions lawyer.

Informally, she’d be described as the new Pensions 
Registrar (although officially she’s the Deputy 
Registrar under FSB executive officer Dube Tshidi). 
Her proper title is Deputy Executive Officer: Pensions. 
Much is expected of her, not only because of the 
increased regulatory complexity and the pivotal 
changes in ‘twin peaks’ governance of financial 
institutions, but also because of the status she brings as 
a fresh voice untrammelled by bureaucratic ambition.

That in itself is good: for a person to move from 
the private sector into the public. It brings an ability to 
assess issues from the perspectives of both. 

It also encourages independence of mind that 
needn’t be compromised by political pandering for 
career advancement. For she’s voluntarily moved to 
the lesser-paying FSB from a happy directorship at law 
firm Bowman Gilfillan.

She didn’t need the job, but she certainly wanted it. 
Reasons are part emotive, part clinical. Together, they 
exhibit a unique commitment.

“My late dad would have been proud to see me 
appointed to a public office with a duty to protect 
retirement funds and their members, to help them use 
their money efficiently and wisely, and to serve our 

Hunter . . . big challenges, high expectations
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country more generally,” she says. 
“Our family ethos was one of service, particularly 

to the most vulnerable. I couldn’t have found my 
professional life meaningful if I hadn’t been able to 
balance the fee-earning duties to my law firm with my 
duties to society by teaching, writing and engaging in 
other forms of service.”

Over the years, she admits (with understatement 
for those at the receiving end) to having expressed 
“a fair degree of criticism” about the conduct of 
pension-fund regulation. Now she’ll have to see things 
from the side of the regulator, perhaps forcing her to 
reconsider some of her past positions: “I’m open to 
that possibility. Now I must ‘walk the talk’, and do the 
best I can to help make retirement-fund regulation the 
best that it can be within the resources available to the 
FSB.”

On their way are major changes in the regulation 

of financial services, including retirement funds. 
Introduction of the ‘twin peaks’ structure and 
proposals for fundamental reform of retirement 
funding are likely to throw up legal and other issues 
simply too interesting and intellectually stimulating 
for only occasional engagement in legal practice.

That’s why she’s “thrilled” about the opportunity 
to work on reform with the National Treasury team, 
whose members she admires: “I hope that the insights 
I’ve derived from my many years as an advisor 
to retirement funds, groups of members, unions, 
employers, service providers and other industry 
stakeholders will prove valuable in that context.”

Be confident that they will, much as some insights 
might no longer flavour the chatty breakfasts with a 
certain Johannesburg journalist. Such are the sacrifices 
that must be made. The loss for an Illovo coffee shop is 
a gain for the country. n

Flashback to the 1980s . . . then a 
student leader
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Research that we recently undertook into South 
Africa’s retirement industry clearly shows that 
employers can play a far greater role in addressing 
the country’s growing retirement crisis. This is 
because:
• Employers have the infrastructure to 
 communicate with their employees;
• Employers are best positioned to advise 
 employees on their choices when joining their 
 fund;
• During the course of employment, employers can 

guide employees on the critical matter of 
preserving retirement savings should they leave 
the employer prior to retirement. 

But our research also indicates that, unfortunately, 
many employers are not playing a sufficiently large 
role in this regard: 

• 51% of employees had not received any 
information relating to their retirement from 
their employer;

• 90% of employees had never revisited their 
original retirement decisions made when they first 
joined their employer;

• 53% of employees are not aware that they have 
 life cover via their funds or via group schemes.

A key contributing factor in South Africa’s 
retirement predicament is lack of clarity about who 
is responsible for retirement savings. Most South 
Africans still believe that their employers shall take 
care of this and abdicate their responsibility to 
properly plan for retirement to them. 

By way of illustration, 50% of employees believe 
that they will continue to receive post-retirement 

medical aid benefits from their employer, which is 
most often not the case. In truth, the responsibility 
for proper retirement provision has rested with the 
employee since structural changes were made to 
retirement funds a number of years ago. This move 
has resulted in unintended negative consequences. 
National Treasury is trying hard to address the 
retirement crisis now faced. 

But while government works on retirement at a 
structural level, there are some relatively simple 
moves that an employer can make to improve the 
prospects for their employees’ retirement years. As 
well as offering value to employees, it makes good 
business sense to take care of employees’ retirement 
planning as it is a powerful tool for staff attraction 
and retention. Here are some suggestions: 

1. Hire qualified financial advisors to run annual 
retirement weeks. Negotiate a flat fee with the 
advisors and allow employees to engage with the 
advisors to assess their retirement planning. In 
this way, employees have access to the invaluable 
advice they need – but are often not voluntarily 
seeking – and they are able to get it free of 
charge as the employer picks up the costs.

2. Arrange retirement workshops to help educate 
employees and their spouses about retirement 
planning and raise the profile of retirement 
planning amongst staff. Make sure that these are 
as effective as possible by:

• Aligning the workshops with life-stages so that 
employees receive appropriate information for 
their own individual circumstances;

• Providing the attendees with benefit statements 
before the workshops are held;

Practical suggestions for employers on what can easily be done is 
offered by Viresh Maharaj, actuary at Sanlam Employee Benefits.

Help employees to a better retirement
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• Providing estimated replacement ratios based on 
 their actual contributions;
• Providing employees with the ability to effect 

changes at the workshop itself e.g. on 
contribution rates; and

• Bringing in actual retirees, who previously worked 
at the company, to speak to employees about 
their retirement experiences.

3. Our research indicates that employees rely 
heavily on the company’s human resources (HR) 
department to obtain not only information but 
advice on retirement itself. For example, 51% of 
employees would contact HR for information on 
the fund and 32% would seek financial advice from 
HR at retirement. We believe HR needs to play a 
more active role by bridging the gap between the 
fund and the employees. In essence, employees 
want help with retirement planning from HR and 
the infrastructure to help already exists, so the 
employer now needs to close the gap. This may 

be achieved by:
• Upskilling HR to be able to provide accurate 
 information on the fund;
• Providing HR with trustee-approved schedules 
 that it may use to provide guidance to employees;
• Empowering HR to be able to direct employees to 
 mandated financial advisors.

4. Finally, the company’s existing performance 
management infrastructures can address the 
lack of awareness among employees and help to 
raise the profile of retirement planning among 
employees. This could be as simple as the 
inclusion of the retirement-planning conversation 
in the existing performance appraisal process. 

For instance, a key performance area could be 
that each employee needs to review his or her 
fund statement annually and report this to their 
manager. Then managers themselves would also be 
assessed partly on whether or not their employees 
have reviewed their statements. Such an approach 
formalises the retirement conversation. It would also 
ensure that employees remain informed and engaged 
as doing so would affect their performance rating.

We firmly believe that by making a commitment 
to improved retirement prospects for employees, 
and starting a few simple initiatives, employers 
can play a significant role to resolve the country’s 
retirement-savings crisis. Essentially, this would also 
be in the interests of the employees and employers 
themselves.

• See the full BENCHMARK survey on 
www.sanlambenchmark.co.za.

www.seb.co.za

Help employees to a better retirement
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RETIREMENT FUND COSTS

Paradise nearly found
The latest National Treasury reform proposals, focused on charges, 

were preceded by laborious consultation and still more 
consultation lies ahead. The final version should be ready 

to enter the parliamentary process next year.

When the discussion paper Charges 
in SA Retirement Funds was released 
by National Treasury in July, it was 
greeted with such headlines as “Fund 

costs to be halved”. They invite the implication that, 
if costs are to be so drastically pruned, there’d be a 
commensurate pruning of service providers’ profits.

But the stock market got less carried away than the 
headline writers. Amongst the few listed financial-
sector shares potentially affected, none budged in any 
way that might be attributed to the paper. Neither 
were there exclamations of shock and horror. That’s 
probably for three reasons. 

First, for all the revolutionary drama that had once 
been anticipated, there were no surprises. Everything 
in the paper was foreshadowed by Treasury’s 
foundation policy document A safer financial sector 
to serve SA better published over two years ago. Its 
thread was consistently followed in the four discussion 
papers, on pensions preservation and other matters, 
subsequently released.

Second, this document was itself the product of 
exhaustive discussion between stakeholders including 
the industry and trade unions. They pretty much knew 
what was coming. 

Third, not only have financial institutions had 
plenty of time to prepare but they’ve done so with 
product innovation to reduce charges and improve 
their transparency. They’ve had to respond, amongst 
other things, to the ‘Treating Customers Fairly’ 
campaign launched by the Financial Services Board 
and to the arithmetically-indisputable impacts of costs 
on long-term returns.

Additionally, this fifth and last paper in Treasury’s 
reform series will still be vigorously debated 

before detail is finessed. Treasury officials seem never 
to tire of roadshows, as much to explain the proposals 
as to solicit inputs. The paper smacks less of a fait 
accompli than a basis for building consensus; less a 
ripping of links along the supply chain than a cutting 
of fat from overweight business models.

For all the sweet talk in the consultation process, 
however, immutable principles also seem apparent: 
to reduce costs by the consolidation of smaller funds 
into larger for economies of scale, to encourage less-
costly passive investment against more-costly active, to 
facilitate product comparisons and a myriad others on 
the general theme of enhanced consumer benefits. 

Each requires informed debate, much of it 
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longstanding. Some particulars are dissected by 
actuary Rob Rusconi elsewhere in this TT edition. 
None should be evaluated outside the context of the 
paper as a whole, so lucidly argued that any reader 
could only come away better informed.

Make no mistake, however, that Treasury’s velvet 
glove couches an iron fist. If for no other reason, 
cooperation of the private sector is assured by 
suspicions of the alternative that the bottom can be 
snatched from under the industry by introduction of a 
state-sponsored fund. 

This would be an option of last resort, because 
it would be in the interests of neither the state 

nor the private sector that the infrastructure of 
well-functioning institutions be replicated by a well-
meaning government enterprise. Already there’s a 
proposal on the table for smaller employers to pay 
contributions through the SA Revenue Service to a 
clearing-house list of approved and controlled private-
sector retirement funds, or to a default government 
fund, “to ensure that auto-enrolment (of employees 
into pension funds) is effectively implemented”.

What’s happening is the stimulation of 
competition, the elixir of capitalism, paradoxically 
promoted by state intervention. It cannot happen 
without reasonably intelligent consumers being able to 
understand the costs being levied against their savings, 
to compare products most suitable for their needs, 

and to choose accordingly 
(where possible, without paying 
commission to intermediaries). 
To date, hidden fees and the vast 
array of complex offerings have 
made this well-nigh impossible.

By the same token, the state 
itself must take a responsibility 
for product costs. The more 
regulations there are, the higher 
the costs of compliance with 
them. Ultimately, these are also 
hidden costs that consumers 
carry. 

It isn’t unreasonable to suggest that, once the 
reforms take hold, the regulations themselves be 
reviewed for their relevant expense against the 
value of respective compliance. That alone is worth 
a sixth discussion paper, or fed into the fifth as an 
industry retort. The better that the reforms work, 
the less should be the proliferation of bureaucratic 
overlays.

There’s another reason that paradise is “nearly” 
found. Take the envisaged reduction in the role of 
intermediaries. Call them what you will – financial 
advisors or sales people – but their marketing abilities 
are essential to institutional distribution. It might be 
fanciful to contend that the stage has been reached 
where products are bought without persuasion.

Equally fanciful, by way of another illustration, 
is perhaps in the extended duties of trustees. While 
it’s all well and good to require that they have “fit 
and proper” qualifications, there’s an assumption 
of an industry spoiled for choice in the selection of 
competent trustees. The reality is the opposite.

It’s self-evident that fund governance be improved. 
It’s agreed that a directive to “make explicit the duties 
of trustees in regard to the fund and the members, and 
that funds fulfil their objectives cost-effectively” be 
considered.

But even if the number of funds contracts from the 
present 3 000 or so into say 500 – those which enter 
multi-employer or umbrella arrangements, and those 
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which elect to remain standalone – four trustees per 
fund (the minimum required by the Pension Funds 
Act) still creates demand for over 2 000 trustees. From 
where, oh where, are all these appropriately-skilled 
individuals to come?

This is a matter not to be left in the ether. 
For trustees are the backbone of the retirement-
fund structure, unlikely to be drawn in droves 
until payment of them is addressed. At present, 
many provide their services without charge and 
too often without value. Others receive paltry 
stipends for the fiduciary role they’re supposed 

to master, the personal liability to which they’re 
exposed, and the allocation of time for the 
performance of duties as testing as those of large 
corporates’ directors.

Even the umbrellas are scratching for professionals, 
let alone those who can bring the much-vaunted 
characteristic of “independence”. To encourage the 
desired quality of trustees will come at a cost to 
retirement funds.

It’s another cost, hitherto largely unbudgeted and 
blissfully ignored, no less significant for a successful 
roll-out of the new dispensation.  n
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RETIREMENT FUND REFORM

Three cheers
National Treasury has hit nails on the head. Rob Rusconi, long a proponent of 

the changes now envisaged, looks at the intended effects.

The fifth and final paper in the National 
Treasury series of discussion documents 
on retirement reform, published in July, 
covers the tricky topic of costs. It’s a difficult 

subject because charges to the customer have a bearing 
on profits of the provider.

This article limits attention to the formal pension 
or provident space, setting aside umbrella funds and 
retirement annuities for now. Treasury refers to these 
arrangements as non-commercial funds. That is 
accurate from the perspective of the retirement fund, 
but not for those who provide services to the fund; 
investment managers, underwriters, administrators, 
consultants and all of those who provide services to 
the service providers, where relationships are most 
certainly commercial in nature.

It’s worthwhile reminding ourselves of the 
context of Treasury’s document. Consider the policy 
objectives: goals such as a stronger social security 
system, better saving for retirement, a more effective 
marketplace, empowered customers and providers 
who put customer interests higher in their priorities. 

Government has the right and strong interest in 
these aims. It would like to see appropriate behaviour, 
more prosperous pensioners and lower inequality. 
And it would like to spend more effectively, putting 
tax incentives for retirement saving to good use. This 
implies less for the pockets of providers.

So this paper is written with the primary objective 

of improving the effectiveness of the marketplace, 
empowering customers to do a better job of holding 
providers to account. The ultimate goal is competition 
on customer-focused criteria, leading to lower costs 
and better outcomes.

Treasury has proposed a series of policy options. 
While these are set out in the part of the report 
discussing non-commercial funds, they are all 
recommended for umbrella funds also, so their 
rationale bears serious consideration.
u Statutory duties for trustees. The paper suggests 

explicit duties, set out in law, and the possibility 
of independent or expert trustees in line with the 
governance principles under the King III code. It 
also recommends establishing explicit reporting to 
the regulator of all charges imposed on the fund. 
The rationale is simple: focus the minds of trustees, 
raise the minimum standards required of oversight 
structures and develop a standardised system of 
reporting. Managing the change is another issue.

u Disclosure to fund members. The paper 
recommends developing a standard metric of 
charges. It suggests mandatory annual disclosure of 
this metric to fund members benchmarked against 
industry peers. Gaming is possible, of course, and 
there are many good reasons for one fund’s charges 
to exceed another’s, but any marketplace depends 
for its effectiveness on informed participants. This 
sounds like a promising way of improving member 
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participation and holding trustees accountable.
u Limited investment choice. Funds may be 

required to have a default fund choice and could 
also be required to limit the investment choices 
that they make available to members. The 
arguments here are that members are not well-
equipped to make investment decisions and that 
the complexity which these alternatives introduce 
gives profitable opportunities for providers to shift 
fees to less visible categories.

u Intermediary limitations. Charges levied by 
employee-benefit consultants are recommended 
to be subject to close scrutiny, to ensure that the 
incentives of intermediaries are aligned with those 
of their customers and not the service providers. 
This is not easily achieved, but focused attention 
on the issue should help trustees to identify and 
deal with conflicts of interest. Similarly, investment 
managers may be forbidden from paying rebates to 
distributors.

u Standardised investment mandates. Model 

investment agreements would greatly help to 
improve market competitiveness by facilitating 
like-for-like comparison. Publishing the prices at 
which products and services are made available 
would help as well. Imagine a R5bn fund 
understanding whether a sensible price for their 
asset management should be 35 basis points or 55 
basis points, an annual R10m difference. Squeezes 
margins at the asset managers? Of course it does. 
But as these managers have always known the cost 
of providing the service and the fees charged to 
all clients on their portfolio, it goes some way to 
balancing the competitive playing field.

u Standard operational templates. The regulator 
could develop standard documents covering 
regular needs such as pension-increase policies 
and model agreements with service providers. This 
is an excellent idea that would surely standardise 
arrangements and serve to improve price 
competition.

The fees that funds pay for services make a material 
difference to their members. There are many ways to 
express it. Treasury does a good job of this by showing 
the impacts on retirement saving of reducing charges. 
If recurring charges are reduced from 2,5% to 0,5% of 
assets, then (all else being equal) a participant saving 
for 40 years would receive a pension benefit 60% 
higher.

It is surely sufficient to focus on the facts that (1) 
charges matter, and (2) they can have a permanent 
impact on retirement saving. We are not trying to save 
10 bps for a saver. We are seeking to address market 
inefficiency or inequity that can have a lasting and 
meaningful impact on the prosperity of participants in 
their old age.

This is a good paper. Implementation is not easy 
and recommendations need to be fully discussed, but 
the goal of enabling a better marketplace is where we 
should all be focusing our attention. n

• Rob Rusconi, general manager of Lombard Life, 
authored “Institutional Investors: Whose Money is it 

Anyway?”. This paper remains available for download 
at www.tresconsulting.co.za.
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John Oliphant, principal executive officer of the 
Government Employees’ Pension Fund (GEPF), 
will take the opportunity to address crucial 

investment issues at PRI in Person 2013. The annual 
signatory investor event of the United Nations-supported 
Principles for Responsible Investment (PRI) will this 
year be held at the Cape Town International Convention 
Centre on 1-2 October. 

The GEPF is SA’s single-largest investor. More than 
90% of its portfolio is invested within SA, and 50% of this 
amount is in SA equities. Understandably, GEPF has a 
large shareholding in most JSE-listed SA companies. 
They include substantial investments in the mining 
sector, a primary driving force of our country’s economy.

It’s little over a year since events at the Lonmin 
group’s platinum mine at Marikana shocked the nation. 
At the time, GEPF cooperated with other responsible 
investors to engage with the mining companies. We had 
to ask some hard questions. 

An important question was how we could use the crisis 
at Marikana as a catalyst to remind trustees and fund 
managers that environmental, social and governance 
(ESG) issues are not peripheral but mainstream. They 
must be seriously incorporated into our investment 
processes. 

GEPF recognises that it needs to look at how ESG 
issues affect the long-term sustainability of the entities 
in which it invests, simply because this ultimately 
impacts on the sustainability of pension funds. Clearly, 
it includes providing for the livelihoods of our members 
and pensioners. GEPF is proud to be counted among 
the pioneers of such investment thinking.

In 2005, the UN secretary-general invited a multi-

stakeholder group of experts from the investment 
industry, intergovernmental and governmental 
organisations, civil society and academia to be part of 
a process to develop the principles of a responsible-
investment strategy. This group comprised many of the 
world’s influential institutional investors. What emerged 
were the Principles for Responsible Investment (PRI). 
GEPF was present when PRI was launched at the New 
York Stock Exchange in 2006 and is pleased to be 
amongst its founding signatories.

At present, GEPF represents Africa and the Middle 
East on PRI’s International Advisory Council. It also 
chairs the PRI South Africa Network which it was 
instrumental in launching five years ago. This network 
helped initiate and develop the Code for Responsible 
Investing in SA (CRISA), launched in 2011 by Minister 
of Finance Pravin Gordhan.

The initial 2005 gathering that led to the development 
of PRI and the 2012 events at Marikana highlight 
GEPF’s thinking around investment strategy. They are 
landmarks on the landscape across which we move 
in continual pursuit of the development and upliftment 
of the African continent and the quest for excellence 
in the endorsement, implementation and practice of 
responsible, developmental investment policies.

So engaging with investors to bring about change is 
not something entirely new to us. For example, during 
the 2012-13 financial year GEPF directly engaged a 
total of 15 companies on a variety of ESG issues. Of 
these companies, five are in the mining sector.

Mining in SA is not only rooted in our history – gold 
was extracted from these hills and traded up through the 
Persian Gulf and into the Arabian peninsula thousands 

Ready for ‘PRI 

Join the GEPF at a major international 
conference and help to shape the future
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of years ago – but will also determine our future. 
The numbers are impressive. SA is the world’s largest 

producer of gold and chromium; the fourth largest 
producer of diamonds; the fifth largest producer of coal. 
The country holds some of the richest mining reserves 
on the globe, worth an estimated US$2,5 trillion, thus 
making it the world’s fifth largest mining sector in terms 
of value to gross domestic product. 

And according to the Chamber of Mines, the SA 
mining sector creates over one million jobs both directly 
and indirectly. As significantly, it accounts for 20% of the 
country’s investment.

It is therefore crucial to ensure that this investment 
grows. Equally important is that it does so within 
an agreed responsible-investment framework such as 
proposed by PRI, CRISA and the Sustainable Returns 

for Pensions and Society project. Going forward, it must 
determine our investment policies. 

Apart from our direct investment in mining equities, 
GEPF’s Priority Sectors Investment Fund will focus 
on projects that have a substantial impact on small to 
medium-sized enterprises, job creation and food security 
– as well as mining beneficiation – over a 20-year term. 
These will all be driven by GEPF’s responsible and 
developmental investment frameworks.

GEPF played a leading role in bringing PRI in 
Person 2013 to SA and is a platinum sponsor of the 
event. PRI in Person 2013 will be attended by a diverse 
group of leading and senior investment decision-makers 
from global pension funds, insurance companies, 
asset managers, foundations and service providers to 
institutional investors. PRI in Person 2013 provides an 
excellent forum to showcase investment opportunities in 
SA and on the African continent. 

But more importantly, it is an opportunity for 
institutional investors to actively engage on material 
issues that impact on their long-term sustainability 
including the objective to achieve inclusive sustainable 
growth. Institutional investors, GEPF included, have an 
active role to play in achieving this objective.

They are invited to join with others of like mind to 
bring about this change. Together we can begin to set a 
new norm for sustainable investment practices.

                                               www.gepf.gov.za        

in Person 2013’ 

Oliphant . . . lead role
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COVER STORY

FSB in the box
From the Fidentia debacle to the sentencing of J Arthur Brown, from the 

appointment and remuneration of curators to protection of investors, from 
handling of the Ghavalas affair to efficacy of its operations, and right down to 

proposed policy changes, the Financial Services Board has been in the 
forefront of controversy. In this question-and-answer interview, FSB 
executive officer Dube Tshidi puts the regulator’s side of the story.

T oday’s Trustee: Would you consider 
that the FSB, as it’s presently structured 
and staffed, is ready for its role as the 
market-conduct regulator under National 

Treasury’s proposed “twin peaks” regulatory 
system? If not, what changes would you like to see?

Tshidi: The statutory framework for the “twin 
peaks” regulation model has not yet been put in 
place. National Treasury sets the policy. It issued 
a discussion paper in February and the discussion 
process is ongoing, so the FSB would be unable to 
comment at this stage. But I have no reason to doubt 
the ability of the FSB to fulfil its mandate, particularly 
as government did not hesitate to give the market-
conduct regulatory role to the FSB. 

Since the Reserve Bank will be tasked with 
prudential regulation and the FSB with market 
conduct, under which regulator will pension funds 
fall? And will the Registrar of Pension Funds still be 

within the FSB? What’s the reasoning?
Here too, because of the ongoing discussions, I’m 

afraid that it would be premature for me to comment.

The FSB is funded by levies on financial 
institutions, whereas the Reserve Bank isn’t. Under 
the new dispensation, shouldn’t both be funded in 
the same way? Put differently, is it desirable that the 
FSB continues to be funded by levies and not by the 
fiscus?

This will also have to await the outcome of 
discussions with Treasury.

The FSB appears alone amongst state agencies 
to enjoy legal protection from being sued for 
negligence. What is the justification for this 
provision under the Financial Services Laws General 
Amendment Bill?

Your opening statement is incorrect. The Bill did 
not introduce the concept of limited liability for the 
FSB. The limitation clause (s23) has existed since 
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promulgation of the FSB Act in 1990. The proposed 
amendment – i.e. removal of the words “not grossly 
negligent” from s23 – aligns the FSB Act with other 
statutes dealing with the liability of organs of state 
under similar circumstances. A few examples are in 
the Banks Act, the Labour Relations Act, the Social 
Services Professions Act, the Prevention of Public 
Violence & Intimidation Act, the Sea Birds & Seals 
Protection Act and the Public Audit Act.

In addition to the alignment with national 
legislation, the proposed amendment will also bring 
the liability provision in line with international 
provisions and requirements. The International 
Organisation of Securities Commissions (IOSCO), 
of which SA is a member, similarly prescribes one of 
the core principles as adequate legal protection for 
regulators acting in the bona fide exercise of their 
functions.

The main difficulty with the current wording of 
s23 is that is may mean that, if a plaintiff can establish 
gross negligence (the fault element), then the FSB 
(or relevant officer or appointee) may be liable for 
any ensuing economic loss even if the imposition of 
liability would not accord with the legal convictions 

of the community and the Constitution (the 
wrongfulness element).

Some of the FSB’s decision-making powers concern 
contested matters e.g. approval of pension-fund 
amalgamations that some members might oppose. 
But the Constitutional Court has held that compelling 
public considerations require that adjudicators of 
disputes are immune from damages claims if they act 
honestly. This is a constitutional requirement for all 
valid exercises of public authority.

Far from the amended provision prejudicing 
potential litigants against the FSB, it will assist them. 
It will allow the court to enquire, without any possible 
distortions caused by the current wording of s23, 
whether the power was exercised honestly and with 
due care to avoid and minimise damage to others i.e. 
the bona fide exercise of power.

The R150 000 fine imposed on J Arthur Brown, 
convicted for fraud in the Fidentia debacle, has been 
criticised by the FSB for its excessive lenience. At the 
same time, the FSB has been exposed to criticism 
for not having adequately performed its statutory 
duty “to supervise and enforce compliance with laws 
regulating financial institutions and the provision 
of financial services”. If the FSB had properly 
performed its duty, how was Fidentia able to evade 
the supervision that allowed the debacle? Further, 
can you explain this ostensible dichotomy between 
the lenience of sentencing by the courts against 
enforcement of compliance by the FSB?

There is no factual foundation for the suggestion 
that the FSB did not properly perform its duties. The 
FSB’s actions concerning the Fidentia matter have not 
been criticised by any authoritative body.

Should any person actually go through the trouble 
of studying the FSB inspection report and the papers 
filed in the curatorship application, it will become 
apparent that Fidentia operated for the most part 
outside the regulatory laws in a manner apparently 
designed to circumvent FSB supervision. When the 
problems did come to the FSB’s attention, action was 
taken. The nature and extent of it appear from the 

Today’s TrusTee  sepTember/November 2013 25

Tshidi . . . considered replies



court papers filed.
I fail to appreciate the “ostensible dichotomy” to 

which you refer. The courts are independent and 
perform their duties with reference to what is placed 
before each court. The FSB performs its duties 
independently and in terms of its enabling legislation.

This brings us to controversies in the conduct of 
curatorships, several aired from time to time in TT.

Firstly, the state, in the form of the National 
Prosecuting Authority, tries white-collar criminal 
cases. When the NPA enters plea bargains with 
accused persons, on matters where prosecutions 
are derived from FSB inspections and curatorship 
reports, can it or does it do so without consulting 
the FSB and the curators? If it does, then surely the 
FSB (as an enforcement arm of the state) should be 
given powers to intervene?

Prosecutions and plea settlements are in the hands 
of the National Prosecuting Authority (the state). 
The legal position with regard to the “rights” and 
“interests” of the FSB as a complainant in respect of 
plea and sentence agreements, concluded between 
the state and accused persons, is covered by s105A of 
the Criminal Procedure Act. It’s the prerogative of the 
prosecutor (or generically the NPA) to enter into plea 
and settlement agreements.

In terms of legislation, before such an agreement 
may be concluded the prosecutor must afford a 
complainant a reasonable opportunity to make 
representations on the contents of the agreement and 
the inclusion in the agreement of a condition relating 
to compensation.

The FSB is an organ of state. In that sense, it is 
a creature of statute. It can only perform the duties 
and functions afforded to it in legislation. It cannot 
“intervene” in prosecutorial matters. The NPA exercises 
its mandate independently. To the extent that the FSB 
is endowed with enforcement powers, such powers 
are spelt out in statute. They do not include criminal 
enforcement of matters dealt with by the NPA.

Secondly, the NPA has entered plea bargains 

with a number of people who had been accused of 
stripping the surpluses of pension funds. Amongst 
them is Peter Ghavalas, said to be the “mastermind” 
of these schemes, who was allowed to return 
to Australia with which SA has no extradition 
agreement. Did the FSB consent to the NPA 
allowing the plea bargain on these terms? In the 
event that Ghavalas does not return from Australia, 
to give evidence against those facing trial, is there a 
risk of the FSB being more embarrassed than with 
J Arthur Brown i.e. not merely of lenient sentences 
but of the trials being abandoned and securing no 
convictions at all?

In the case of Ghavalas, the FSB (as a complainant) 
was consulted and provided with an opportunity to 
make representations. The Criminal Procedure Act 
does not require a complainant to consent to a plea 
agreement.

The NPA initially consulted the FSB in March 
2008 on the Ghavalas plea agreement. At the time the 
FSB was opposed to the agreement on the specific 
terms offered (non-custodial sentence and only 
R10m compensation to the funds in question). These 
sentiments were expressed to the NPA.

The plea and sentence agreement of Ghavalas only 
eventuated on 16 February 2009. Reluctantly, the FSB 
indicated that – given the need of the pensioners and 
the need to progress the other prosecution matters still 
pending at that time – a non-custodial sentence may 
be appropriate on the understanding that Ghavalas 
would pay compensation of all the assets he had at that 
time i.e. R18,5m.

The FSB has no reason to suspect that Ghavalas 
will not return to SA. Subsequent to his conviction, 
he did (in compliance with the plea agreement) assist 
both the FSB and the curator of the ‘Ghavalas funds’ 
on numerous occasions. However, the plea agreement 
provides that the condition imposed on him to assist 
and testify will endure for five years. Ghavalas was 
convicted on 16 February 2009, and the five-year 
period will therefore expire during February 2014.

The delays in finalising the criminal trials are well 
documented. Should the five-year period expire, the 
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FSB can hardly be blamed for it. The FSB will never be 
embarrassed by events over which it exercised no control.

Thirdly, there was recently a High Court 
judgment which reflected poorly on a company 
director, Dines Gihwala, who happens also to be a 
Fidentia curator. Doesn’t it also reflect poorly on the 
FSB’s nomination of him as a Fidentia curator in the 
first place? Would the FSB now look to displace him 
as a curator, and can it do so?

The nomination of Gihwala as a Fidentia curator 
during 2007 was overseen by my predecessor, Rob 
Barrow. Gihwala’s appointment by the Western Cape 
High Court has been criticised by J Arthur Brown, and 
others aligned to him, in court proceedings. During 
2010, Barrow deposed to an affidavit setting out the 
basis on which Gihwala was nominated.

The FSB is aware of the Supreme Court of Appeal 
judgment, in the Grancy Property Ltd matter, delivered 
on 10 May. On receiving a copy during June, the FSB 
immediately communicated with Gihwala and sought 
advice from its lawyers.

The judgment did not deal with the merits of the 
allegations against Gihwala. The SCA made no finding 
of wrongdoing on his part, or that he has in fact 
been guilty of any lack of honesty and integrity. The 
allegations of wrongdoing against him are due to be 
tested in a trial that seems to be imminent. The matter 
is in hand and it would not be appropriate to speculate 
on further developments.

As for the “displacement” question and whether 
the FSB can remove a curator, s5(9) of the Financial 
Institutions (Protection of Funds) Act applies. The 
appointment of a curator, being a court-appointed 
official, may be cancelled by the court on application 
by any party at any time and upon good cause shown.  

Fourthly, please explain the role of the FSB 
in monitoring the fairness and effectiveness of 
curatorships. For example, how can it contain the 
costs of a curatorship so that they don’t get out of 
hand relative to the ultimate payouts for intended 
beneficiaries?

Those responsible for pre-curatorship losses 
invariably resist every attempt made by curators to 
recover those losses. The FSB is extremely conscious 
of the costs of a curatorship, yet these costs may be 
high because of the resistance encountered from those 
who previously controlled the affairs of the institution 
under curatorship.

Court-appointed curators perform their functions 
independently of the Registrar. In all instances the 
court orders stipulate what powers curators have and 
what their duties are. 

In overseeing the curators, the various FSB 
registrars act in terms of s5(6)&(7) of the FI Act: “The 
curator acts under the control of the registrar who made 
the application . . . (and) may apply to the registrar for 
instructions . . . The curator must furnish the registrar 
of the institutions concerned with such information 
concerning that affairs of that institution as the registrar 
may require.”
Management of costs in curatorships is an issue of 
which the FSB is very conscious. A few principles have 
been formulated:
u It is expected of curators to disclose in their regular 

reports to court the costs of the curatorship. In 
some instances it is required of curators to provide 
detailed breakdowns of specific aspects of the costs 
incurred e.g. of all litigation undertaken;

u The costs of a curatorship may at a particular stage 
of the curatorship appear to be excessive. However, 
it may very well have been necessary to incur such 
costs to protect the interests of investors. Whether 
or not the costs may therefore be considered to 
have gotten “out of hand” relative to the intended 
payouts to beneficiaries, is an issue which can only 
be determined once all the work has been done and 
payouts (i.e. recoveries) made. The comparison 
of costs to payouts is too simplistic and will often 
be misleading as costs may have been incurred in 
order to stop/prevent abuses by those previously in 
control of an institution or to arrest a deteriorating 
situation;

u The registrars require curators to submit details 
of their fees and expenses at frequent intervals for 
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consideration and scrutiny. In assessing the costs 
incurred, the registrars are assisted by legal and 
accounting personnel employed by the FSB;

u Alternatives to a curatorship are considered. One 
possibility is the liquidation of an entity. In recent 
years the FSB has encountered two instances 
where it had obtained provisional curatorship 
orders. Having thereafter received a report from 
the provisional curator, the FSB did not apply for a 
final curatorship but instead motivated and applied 
for the winding up of the entity.

Fifthly, given the high costs of curatorships, 
whether on a contingency or hourly-fee basis, 
are there alternatives for FSB consideration? For 
instance, at a fraction of the costs incurred on the 
surplus-stripping and Fidentia curatorships, why 
doesn’t the FSB rather employ its own in-house 
professionals? Wouldn’t they then also be directly 
subject to FSB management and able additionally 
to lead evidence before the FSB enforcement 
committee?

FSB personnel cannot conduct “curatorships” as 
it is not the function of the FSB.  Management of a 
curatorship is a specialist field where commercial 
litigation, insolvency enquiries and the like are the 
order of the day.

Although the FSB is of the view that the majority 
of conventional curatorships have been successful, 
experience has taught that there may very well be need 
for a regulatory measure which may be somewhat less 
intrusive than a curatorship, yet more than the exercise 
of the FSB’s supervisory function. As such, National 
Treasury has proposed in the pending amendment 
Bill the concept of a statutory manager who may 
be appointed by consent with the institution under 
investigation and who will not divest the management 
of the institution of control.

To the extent that your question expresses 
concern regarding the remuneration of curators, I 
point out that the basis of a curator’s remuneration is 
determined by the court. Refer to s5(5)(c) of the FI 
Act.

Such remuneration would normally be determined 
with reference to the norms of the particular 
profession of a curator. In respect of lawyers (attorneys 
or advocates), an hourly rate based on the seniority 
of the curator will normally be applicable. In respect 
of auditors the hourly charge-out rate of the auditor-
general is normally applied. The contingency-
based remuneration was based on certain special 
circumstances. They’ve previously been disclosed and 
court orders were made.

Sixthly, what controls does the FSB exercise over 
the use by curators of their own professional firms 
for litigation? Is it content with situations where 
this happens, or is it concerned that it can be an 
incentive to litigate where the professional firm 
picks up the fees and the fund under curatorship 
pays the costs?

The FSB has taken note of allegations that curators 
“traffic in litigation” and criticism that they conduct 
investigations through instructions to professional 
firms with which they are associated.

The first point to consider is that it is open to those 
expressing such criticism or making the allegations 
to exercise their entitlement under s5(8) of the FI 
Act: “Any person, on good cause shown, may make 
application of the court to set aside or alter any decision 
made, or any action taken, by the curator or the 
registrar with regard to any matter arising out of, or in 
connection with, the control and management of the 
business of an institution which has been placed under 
curatorship.”

The second point is that some curatorship orders 
have forbidden curators to use their own firms. Other 
orders have allowed this, particularly where it may be 
practical and cost-saving for a curator to use his own 
professional firm, rather than spend time briefing an 
external firm.

The third point is that the FSB requires of 
curators to disclose to the Registrar the use of service 
providers and monitors the costs and fees paid to 
those providers. Accounts by the curator and service 
providers are monitored inter alia to ensure that there 
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is no “doubling up”, i.e. that a curator is remunerated 
qua curator and as well as for work done in another 
capacity such as performing an audit.

There’s an ongoing dispute over curatorship of 
the Cadac pension fund. It’s argued that curator 
Tony Mostert is conflicted because he’s also curator 
of the Sable pension fund which has a claim 
against the Cadac fund. Since the same person is 
the curator of both, how can he simultaneously 
be plaintiff and defendant? Why resist the 
appointment of an independent curator to the 
Cadac fund? Alternatively, why not allow at least a 
joint curatorship or perhaps even a committee of 
fund investors to sit alongside the curator (which 
appears to be working well in the Rocklands 
curatorship)?

The curatorship application relating to the Cadac 
fund is sub judice. But I’m constrained to correct your 
suggestion that the FSB is resisting the appointment of 
an “independent” curator and that it is not, at the least, 
supporting a joint curatorship. The appointment of a 
curator is the prerogative of the court.

As far back as May 2011 the FSB did, in fact, 
nominate a second candidate. He was an eminent 
attorney, experienced in pension-fund law, for 
consideration by the court for appointment as a co-
curator.

When you were cross-examined on this Cadac/
Sable conflict, during the criminal trial of Simon 
Nash, you responded that you preferred not to 
answer on the FSB’s nomination of Mostert as the 
Cadac fund’s provisional curator because you might 
incriminate yourself as the Registrar. You said that 
you’d answer during the court application for the 
fund’s final curatorship. That was over two years 
ago, but still the question remains unanswered. 
Would you like to answer it now?

Similarly, the issues raised in your question are 
sub judice so it would be inappropriate for me to 
comment. However, the question as to the alleged 
conflicted position of Mostert has been answered 

and addressed in full in the Cadac curatorship 
application. There is no conflict.

At present there’s a possibility of further interests 
conflict in that Mostert is also curator of the seven 
surplus-stripped pension funds in the “Ghavalas 
schemes”. Following a judgment in the Supreme 
Court of Appeal, and the subsequent decision of 
the Constitutional Court to dismiss (with costs) 
Mostert’s application for leave to appeal against the 
SCA judgment, these funds are now exposed to non-
recovery of about R600m. Who is to decide whether 
any recourse might attach to the curator?

The judgment in question was an exception. 
Mostert is still at large to pursue any outstanding 
claims against those who perpetrated the losses to the 
funds. He is in no interests conflict and no recourse 
attaches to him from this judgment.

The FSB recently withdrew the licence of 
Kopano ke Matla Employee Benefits, owned by the 
Cosatu investment company, to manage pension 
funds. But there’s been no FSB media release on 
this; no reference to it on the FSB website, and no 
publication by the FSB of its inspection report. Why 
not?

The approval of KEB to act as a benefit 
administrator, in terms of the Pension Funds Act, was 
withdrawn in June 2012. The Registrar instructed KEB 
to inform all pension funds under its administration 
of the Registrar’s decision to withdraw the approval, to 
allow the pension funds concerned to find alternative 
administrators.

S13(B) of the Act allows the Registrar to make 
known the withdrawal of an approval through 
appropriate media. Media releases of the FSB, however, 
generally have to do with warning the public against 
doing business with a suspect entity. This was not the 
scenario with regard to KEB.

Reports prepared by inspectors are not public 
documents and are not “published” as such. In fact, 
the making known of information gathered during an 
inspection is governed by s9 and s10 of the Inspection 
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of Financial Institutions Act, inter alia determining 
the categories of affected parties to whom the 
Registrar may provide information gathered during an 
inspection.

Provisions of s22 of the FSB Act also find 
application in some instances. It is possible that the 
Registrar may exercise discretion and make known 
information gathered if such disclosure is in the public 
interest.

For that matter, it’s noted that publication on 
the FSB website of inspection and curatorship 
reports is inconsistent and erratic. Sometimes 
you see them; suddenly you don’t any longer. 
Sometimes, as with Kopano, you never see them at 
all. Given the numbers of people affected, wouldn’t 
transparency and accountability be served by these 
reports being regularly published and archived as 
a matter of course for public scrutiny on the FSB 
website?

Publication of inspection and curators’ reports may 
seem erratic to someone if the basis on which reports 
are published is not understood. The starting point 
is that inspection reports, i.e. information gathered 
during an inspection, are subject to the general secrecy 
provision in s22 of the FSB Act read with s9 of the 
Inspection Act. As such, as a general rule, inspection 
reports are NOT published on the FSB’s website. 

Reports by curators to court are published on the 
FSB’s website where it is required by the court order to 
publish such reports. Not all reports by curators are so 
published when the court orders note that the reports 
may not require publication. 

Reports by curators to the court become public 
documents once they have been considered and noted 
by the court. As such they are available in the court 
files and accessible by the public.

 
The newly-gazetted Financial Sector Charter 

statutorily obliges financial institutions 
(including those which pay FSB levies) annually 
to invest 0,4% of taxed profit from their respective 
SA operations in consumer financial education. 

For its part, the FSB has a statutory obligation “to 
promote programmes and initiatives by financial 
institutions and bodies representing the financial 
services industry to inform and educate users 
and potential users of financial products and 
services”. How does the FSC obligation reconcile 
with the FSB obligation? Will the institutions 
be able to conduct education initiatives of their 
own, under the Charter guidelines, or do you 
envisage that the FSB takes control of the 0,4% to 
fulfil its mandate? In other words, where will the 
responsibility for consumer financial education 
actually reside?

The FSB Act neither enables nor obliges the 
FSB to “control” money which institutions are 
required by law to set aside for consumer-education 
purposes. The FSB’s role is one of promoting industry 
programmes and initiatives towards such education. 
For this purpose the FSB has established a successful 
consumer-education department and money which 
may be entrusted to the FSB is controlled by a trust 
under the control of independent trustees.

The new Charter may bring changes to this 
system, but I see no uncertainty as to what’s expected 
of the FSB and of the institutions respectively.

Similarly, with “fit and proper” qualifications 
for trustees about to be introduced, who will be 
responsible for training of trustees and for ensuring 
compliance with the qualifications? Who will bear 
the costs, and what will be the role of the private 
sector? 

With the law as it is at present, no responsibility 
rests on the FSB as far as the training of trustees 
is concerned. That responsibility resides with the 
industry.

However, the FSB firmly supports the concept of 
“fit and proper” trustees. To this end, in an effort to 
enhance the professional development of retirement-
fund trustees and thus enable proper governance 
of the retirement-fund industry, the FSB funded 
development of an internet-based toolkit for training 
of trustees. The toolkit is available on the FSB 
website. n
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Employee Benefits

We might 
get the awards 
but it’s only 
because of 
our clients.

• The POA Imbasa Yegolide Award for Risk Benefit Underwriter of the Year 2013.
• The PMR Diamond Arrow Award 2013 for excellent retirement fund administration   
   (1st overall in category) in the City of Cape Town and Cape Peninsula Survey.
• The PMR Golden Arrow Award 2012 & 2013 for excellent retirement fund  
   administration in the Boland Survey.
• The POA Imbasa Yegolide Award for Actuarial Firm of the Year 2012 won by our  
   consulting business, Simeka Consultants & Actuaries.
• The PMR Golden Arrow Award 2012 for excellent retirement fund administration in  
   the City of Cape Town and Cape Peninsula Survey.
• The FIA Award for Employee Benefits Supplier of the Year 2011 & 2012.
• The POA Imbasa Yegolide Award for the Umbrella Fund of the Year 2010 & 2011.
• The IRF Communication Challenge Award in the Umbrella Funds Category 2011.

Sanlam Employee Benefits are the proud winners of eight major 
industry awards in the last four years. The awards include:

We couldn’t have done it without you.

Umbrella Solutions    Structured Investment Solutions    Structured Retirement Solutions    

Annuity Products    Guaranteed Products    Retirement Fund Administration    Group Risk Benefits     

Consulting and Actuarial Services

www.seb.co.za
SANLAM EMPLOYEE BENEFITS IS A BUSINESS UNIT WITHIN SANLAM LIFE 
INSURANCE LIMITED, A LICENSED FINANCIAL SERVICES PROVIDER.



INTERMEDIARIES

A defeat for the workers
Where is the FAIS line to be drawn between an ‘intermediary service’ 

and ‘financial advice’? In a judgment with ramifications 
for service providers, the SCA draws it.

The Chemical Industries National Provident 
Fund has taken a smack of over R40m from 
Tristar Investments, subsequently renamed 
Malacynski Burn, by a decision in the 

Supreme Court of Appeal. 
The matter having dragged through litigation 

processes for four years, the SCA has reversed 
the South Gauteng High Court decision that the 
‘investment consultancy’ agreement between the 
CINPF and Tristar was void because it contravened 
the Financial Advisory & Intermediary Services Act 
(TT June-Aug ’12).

Critical to the SCA judgment is the distinction 
under FAIS between the ‘intermediary service’ and 
‘financial advice’ that a financial-services provider 
may deliver. None of the services Tristar undertook to 
provide falls foul of the relevant FAIS provisions, the 
SCA held.

“Initially they (Tristar) were to compile and convey 
the appropriate mandates and instructions to the 
asset managers, and thereafter to take steps to ensure 
compliance with their mandates. It was not to bring 
about the relevant transactions – those would be 
brought about by the asset managers – nor was it to 
manage or administer the financial products. So far as 
it was to manage or administer anything at all, it was 
to manage and administer no more than the mandates 

of the asset managers,” stated Appeal Judge Robert 
Nugent, all four other appeal judges concurring.

What Tristar was bound to offer did not 
constitute ‘intermediary services’ on the ordinary 
meaning of the definition’s language. Neither was 
there any reason, and none could be suggested, 
why the legislature would have thought it necessary 
for services of that kind to be regulated. In those 
circumstances, said the SCA, Tristar did not require a 
licence to provide them.

The FAIS definition implied a direct result 
achieved by an intermediary acting between a 
client and a product supplier. It also referred to the 
management or administration of financial products. 
The agreement provided for Tristar neither to bring 
about transactions, nor to manage or administer any 
financial product.

To construe the definition as including any act that 
indirectly has such a result would lead to absurdities, 
said Nugent: “It contemplates a person who stands 
with a client or clients on the one side, acting as 
the go-between to effect the relevant transactions. 
Quintessentially, that person is the asset manager 
who is mandated to act on behalf of the fund.” It 
contemplated “a person who manages or administers 
the relevant fund assets”.

Under FAIS, a ‘financial services provider’ is 
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defined to mean a person who, as a regular feature 
of his or her business, ‘furnishes advice’ or renders 
any ‘intermediary service’ or does both. Tristar was 
licensed under the Act to ‘furnish advice’ but was not 
licensed to render an ‘intermediary service’.

A substantial portion of the services undertaken 
by Tristar constituted ‘furnishing advice’, but there 
were also services in terms of the agreement that did 
not constitute furnishing advice. The lower court 
had found that, because Tristar was licensed only 
to ‘furnish advice’, it was prohibited from rendering 
those other services and that the agreement was 
consequently invalid.

That approach, the SCA held, was incorrect: 
“The Act does not prohibit Tristar from performing 
any service other than ‘furnishing advice’ (which 

it is licensed to do). It prohibits Tristar only from 
providing an ‘intermediary service’ in the absence of 
a licence to do so. The correct question, then, was not 
whether the services in issue constitute something 
other than ‘furnishing advice’ (which they are), but 
instead whether they constitute an ‘intermediary 
service’.

Accordingly, Tristar’s appeal was upheld with costs. 
Perhaps unfortunately for the CINPF, it asked the 
court only to examine the validity of the agreement 
and not all the services that Tristar had actually 
performed for the fund. n

• A F Franklin SC (instructed by Werksmans 
Attorneys) appeared for Tristar and A I S Redding SC 

(instructed by Webber Wentzel) for the CINPF.
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South Africans close to retirement lack crucial 
knowledge to make sound decisions regarding 
their retirement savings, especially when it 

comes to annuity options, finds the recently-released 
Old Mutual Retirement Monitor. It disturbingly 
concludes that respondents in the pre-retirement 
group, aged 55 and older, have a particularly low 
level of understanding of their options. 

Karabo Morule, General Manager of Member 
Solutions at Old Mutual Corporate, examines why 
pre-retirees are feeling less informed than younger 
members. She takes a closer look into this group’s 
thoughts and feelings about retirement.

Ignorance a major concern

Pre-retirees probably feel less secure about their 
retirements because, in approaching retirement age, 
they suddenly realise how little they know about 
their retirement fund. It’s a serious worry that about 
half the respondents said they do not know how 
much they have saved for retirement and do not 
even know anything about annuity options.

While approximately 46% of respondents in the 
pre-retiree group indicated that they do not know 
how much they have saved, just under 20% of 
respondents in this group have never heard of an 
annuity and 28% have heard only a little about 
them.

After the different annuities were explained, the 
pre-retirees were then asked about their preferred 
annuity structure. 49% said they would prefer an 

income on retirement that would keep up with 
inflation, even if that meant a lower monthly 
income. 29% would prefer to decide on a monthly 
income, even if it meant the money could run out if 
they lived a long time. The remaining 22% wanted 
a reasonable income on retirement, even if it might 

Study finds that pre-retirees have insufficient knowledge to 
navigate their imminent retirements.
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not keep up with inflation in the long term. 

Their responses do not concur with what many 
people actually do. Because retirement savings are 
often inadequate in relation to their pre-retirement 
incomes, most people choose the annuity that 
provides the highest immediate income. They 
tend to prioritise maintaining their pre-retirement 
lifestyles over enabling their income to grow with 
inflation and lasting longer. 

The reality is that this choice can mean that they run 
out of money quite quickly. Adequate retirement 
savings over a long period would allow members to 
ensure they make better choices at retirement.

Default annuity would be welcome

In spite of the apparent lack of knowledge 
about annuities, just under 80% of respondents 
indicated that they would feel positive about a 
default annuity. Only 5% would have no interest 
in a default option at all. The vast majority would 
find it useful, even if merely as a benchmark. This 
is encouraging for Old Mutual as it has advised 
trustees to provide an annuity default for fund 
members.

The data also revealed that only 43% of pensioners 
indicated that they received pre-retirement advice 
from their fund or employer. 

Given the lack of knowledge of pre-retirees in 
terms of their options and financial positions in 
retirement, this 43% figure is a major concern. It’s 
clear that members need to be supported by both 
their fund and their employer when it comes to 
financial decisions on retirement. 

The Old Mutual Retirement Monitor is an annual 
survey that tracks the attitudes to retirement of 

South Africans in full-time employment, including 
pre-retirees. 

The full results of the survey are available online at 
www.oldmutual.co.za/retirementmonitor. 

Morule . . . much more support needed
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CURRENTS

From emerging 
to submerging

There’s an unfortunate touch of irony in the 
timing of National Treasury’s proposals to 
attack retirement fund costs. They coincide 

with a widely-held view that the best years of the 
JSE’s bull run are behind it, and that prices of equities 
have yet to reflect underlying tensions in the broader 
economy. 

Any fund would be better off paying higher charges 
for investment in a roaring market than lower charges 

for entry into a market that, were it not for the rand 
hedges, could quite conceivably be flattish for an 
extended period ahead.
Rather pay 3% in costs for an equities portfolio 
annually increasing at say 12% than pay 2% for 
nominal appreciation at 5%. Computations based on 
the last 10 years’ performance, to make projections 
for the next 10, might need to be reworked in tandem 
with the Reserve Bank’s downward adjustments of 

growth forecasts.
There’s no 

escape from market 
cycles. Under any 
circumstances, lower 
charges are obviously 
preferable for investors 
than higher charges. 
If anything, revised 
projections help to 
emphasise the need 
for the former. They’d 
also help funds to 
adapt their investment 
strategies.

Quite suddenly, 

While the JSE continues to hit new highs in rand terms, 
it’s a different story in dollar terms.
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the flavour of BRICS (Brazil, Russia, India, China and 
SA) has diminished. Relative to developed markets, 
their currencies commenced a sharp decline. There are 
reasons peculiar to each, but there’s also an emerging-
markets “contagion” that has distant echoes of 1998 
when investors turned to the bond and equity exits.

Were it not for the heavy weighting in the JSE index 
of such rand hedges as Billiton, SABMiller, Richemont 
and BAT, its dollar-denominated performance would 
look wonkier (see graph). Still, it should invite bargain 
hunters once they have cause to feel more comfortable 
on SA scenarios.

While hoping for the best, like improved labour 
stability, prepare for the worst, like continued rand 
weakening.

Manco posers

Being close to the coalface, the Financial Planning 
Institute is not at all keen on Treasury’s proposal 

for employer-level management committees. It’s 
“fraught with difficulty,” cautions the FPI, “if their 
remit reaches beyond being a vehicle for helping 
fund trustees in the distribution of death benefits, 
distributing benefit statements and fund literature, 
monitoring payment of monthly contributions etc.”

The FPI insists that, to avoid “chaos”, mancos must 
not be given any executive authority presently devolved 
to trustees. It calls for measures to ensure that:
u All these mancos actually meet;
u Formal minutes are taken, and possibly copied to 
 trustees, which means extra staff for funds and 
 extra costs for members.

But then there’s the argument of pensions lawyer 
Jonathan Mort. He’s compiled a checklist of what 
“you” should look for when assessing the governance 
arrangements in umbrella funds. Five checks 
particularly stand out:
u Are the independent trustees genuinely 
 independent?
u How does the sponsor benefit from the investment 
 arrangements?
u Is there a captive investment arrangement?
u Are the investment charges fully disclosed and 

 

benchmarked?
u Are the costs capable of comparison with other 
 umbrella funds?

To ask these questions, then to require and assess 
the answers, seems alone to be more than sufficient 
justification for mancos. The “you” must surely be 
recognised formal structures, not a few curious odd 
bods taking it upon themselves to pester trustees.

Umbrella costs

Surprise, surprise that even larger funds can be 
better off in umbrellas than by remaining as 

standalones. At any rate, this is the conclusion of Mark 
de Klerk from his own experience as principal officer 
of the big Amplats retirement funds.

De Klerk, who is also vice chair of the Principal 

Mort . . . strong case
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Officers Association, has illustrated it by a case study 
– presented to a POA seminar – of the Amplats funds 
before they decided to enter an umbrella. Working on 
fixed fees and no commissions, it showed:
u The Amplats-chosen umbrella provided a 33% 
 saving for members and a further 12% saving for 
 the employer;
u The Amplats funds are able to use their existing 
 asset managers and investment policy statements 
 (an option that most other umbrellas couldn’t 
 offer), albeit at additional cost;
u Communication with members via the umbrella 
 was favourably compared with communication 
 via the standalone, except that qualified 
 financial statements of umbrellas are not 
 necessarily communicated down to participating 
 employers;
u Larger umbrellas are more cost-effective than  smaller.

There’re umbrellas and umbrellas, not 
differentiated only in terms of size. They might also 
differ, for example, in the efficiency of their operating 
systems. Umbrellas are complex to administer, and 
participating employers won’t want to be lumbered 
with such costs as data rebuilds.

‘Ghavalas funds’ hit

Now that the Constitutional Court has dismissed 
with costs the appeal of Tony Mostert, acting as 

curator of seven pension funds in the surplus-
stripping ‘Ghavalas scheme’, those costs against 
the funds will need to be calculated.

The matter concerned an exception under 
the Apportionment of Damages Act for alleged 
wrongdoers to pay the funds some R600m (TT 
June-Aug). Instead, the appeal having been 
unsuccessful and prescription having extinguished 
any further claim, the funds stand to get nothing 
except a bill for legal fees.

Considering that the action has dragged 
from the South Gauteng High Court to the 
Supreme Court of Appeal and ultimately to the 
ConCourt, these costs would be considerable. It 
involved senior counsel for each of six law firms, 

representing the defendants, as well as Mostert’s own 
firm and counsel.

At an estimate based on the bill of one defendant, 
the costs for them all appear to be slightly over R3m. 
But these bills have to be “taxed”, thus probably 
indicating about R2m as the defendants’ contribution. 
To this must be added the fees of Mostert’s legal team.

Some cheer

The annual Old Mutual savings monitor, published 
in July, has come up with stats no less depressing 

for being expected. For instance, of those people 
surveyed:
u  38% of the main sample and 45% of youth have no 
pension fund, provident fund or retirement annuity;
u 35% believe that government will support them if 
they cannot take care of themselves;
u 50% have never seen a financial advisor.
But it is heartening that 88% now have access to the 
internet, opening great opportunities for financial 
education to start putting right the depressing stuff.

Carbon tax smack

If a carbon tax is introduced from 2015 on the basis 
that government has proposed, the fiscus could 

reap as much as R3,4bn a year from 70 of the top 100 
companies on the JSE Alsi. Research by Mergence 
Investments indicates that, on an absolute basis, Sasol 

Sasol
Arcelor Mittal
BHP Billiton
Anglo American
PPC Ltd
Sappi
Imperial Holdings
Mondi
Remaining Companies

Source: Mergence Investment Managers



is potentially the largest contributor with an annual 
carbon tax bill of R2,2bn.

As a percentage of pre-tax profit, Mergence 
calculates that the companies to be hit hardest by 
the tax are probably Anglo American (20,3%), PPC 
(6,2%), Sasol (5,7%), Sappi (3,4%) and Grindrod 
(1,5%).

To the 70 listed companies must be added the 
unlisted Eskom. Based on its 2012 emissions data, it 
would be by far the largest contributor with an annual 
bill somewhere between R8,7bn and R11,6bn. No need 
to guess who’ll ultimately pay.

Getting the message out

A model in the use of technology is by 10X 
Investments. Having concluded a stimulating 

seminar on retirement reform – in the seemingly 
endless proliferation of these seminars – it dispatched 
via email hyperlink the full presentations on videos 
and made them available on the company website. So 
those who attended can be refreshed, and those who 
didn’t make it personally can still do so virtually.

They’d be able to get the inexhaustible Dave 
McCarthy of National Treasury (at last on an 
easily-accessible record) and the renowned John 
Bogle of Vanguard, amongst others. Bogle’s was a 
taped interview with 10X founder Steve Nathan, 
entertainingly extolling the virtues of passive 
investment and long-term saving.

Amongst the others was Tracy Jensen, the 
company’s maths whizz, on the vexed topic of 
guaranteed versus living annuities as pension funds’ 
default option. Overturning conventional wisdom, 
nobody paying fees of 3% on a “conservative” low-
equities portfolio has a chance of reaching a desired 
replacement-ratio goal.

To get the arguments, check the website.

Mostert v Nash

On and on go the scraps between curator Tony 
Mostert/Financial Services Board and fraud 

accused Simon Nash. This one, in the South Gauteng 
High Court before Justice Caroline Nicolls, was over 
an application brought by Cadac pension fund not to 
have Mostert as its curator.

Without trying to summarise the arguments – they 
defy summary because a hearing that was supposed to 
have lasted one day took four – it now seems agreed 
that the Sable fund has no claim against the Cadac 
fund. 

Mostert is curator of the Sable and the Cadac 
funds, while Nash has been involved with both. 
Alleged interest conflicts seem to bristle, not least for 
Mostert. Conflicts on the part of Nash, whose criminal 
trial is about to resume, relate to this claim.

But if there is no longer a claim by the Sable fund 
against the Cadac fund, allegedly for illegal transfers 
of some R130m, then how might it affect the criminal 
charges against Nash? And could it cause Alexander 
Forbes to review a portion of the R340m it had paid 
the curator in a civil settlement for its role in the 
‘Ghavalas funds’?

Much of the argument before Justice Nicolls 
concerned who’ll bear the litigation costs. Whichever 
way she decides, the Supreme Court of Appeal 
probably beckons. At some point, to identify the 
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relative beneficiaries of the fights, there’d need to be a 
comparison between the recoveries to the funds and 
the costs in effecting them.

Transparent curators

Thanks to FSB executive officer Dube Tshidi, 
a 2009 judgment by Acting Justice Geoff 

Budlender in the Western Cape High Court has 
been brought to TT’s attention. It was in an action 
launched by the FSB against the Ovation companies 
and funds, but the ruling clearly has wider 
application.

“There is public interest involved in the matter,” 
said Budlender. “The public interest is focused 
primarily but not exclusively on the interests of 
investors. It is appropriate that information about the 
developing situation with regard to the curatorship 
be made available to members of the public, through 
being made a matter of public record.”

Making this information a matter of public record 
enables the media to inform the public of what is 
happening, the judge added: “The public information 
function gives effect to the culture of transparency 
and accountability which the Constitution seeks to 
create.”

Budlender continued in similar vein: “Investors 
are entitled to know what part of their funds has been 
consumed in the costs of curatorship . . . It seems to 
me that the ‘accountability’ purpose of the reporting 
requires at least that the public (which includes the 
investors) should be informed of the extent to which 
the costs of curatorship have had to be carried from 
the assets of the investors.”

The FSB should surely ensure such disclosure as 
a matter of policy, not of discretion, by insisting that 
curators provide it with regular written reports for 
immediate publication on its website; not oral reports, 
as sometimes happens, or belated publication, as 
recently with the Fidentia curators. The FSB would 
thus do a huge favour to its public-relations image 
and, as Budlender held, advance the right of the public 
to know.

All the FSB need so, when applying to court for 
curatorship orders, is insist on it.

Untransparent curators

Further to illustrate the importance of the 
Budlender judgment, herewith an extract from a 

2007 letter by lawyers for the Living Hands Trust to 
the FSB about the Fidentia curators:

It is . . . inexplicable that the Curators have 
persisted, in their management of Fidentia, in 
Fidentia’s breaches of the Investment Agreement 
(with LHT) and have failed to consult our clients 
(the principal creditors of Fidentia) or to report to 
our clients as to the investigations and findings, or 
to furnish information to our clients, as required 
by . . . the Investment Agreement, or to liaise in any 

Budlender . . . public interest



Today’s TrusTee  sepTember/November 2013 41

IF TRUTH BE TOLD

Letjane . . . Akani clear

meaningful manner with our clients concerning the 
restoration to the Trust of its assets.”

Were there prompt and public disclosure, much 

of the subsequent pain in the conduct and costs 
of the curatorship could conceivably have been 
avoided. n



PERSONAL LIABILITY

Expensive lesson
Where the buck stops. 

The damage to trustees’ pockets is worse when 
the funds’ indemnity insurance won’t pay. 

Given the magnitude of recompense 
originally determined – about R20m 
curiously to be paid in effect by the IF 
umbrella funds to themselves – a bunch 

of appeals against the ruling of the Pension Funds 
Adjudicator was to be expected (TT Dec ’12-Feb 
’13). Indeed there was, variously joined by about 30 
employers participating in the umbrellas.

To shorten a long story, in February the 
South Gauteng High Court basically set aside the 
determination and ordered that it be sent back to the 
Adjudicator for the employers as complainants to 
pursue relief “against only the former trustees (of the 
two umbrella funds) for breach of their statutory and 
fiduciary duties”. The order implies that these former 
trustees could each be personally liable for almost 
R5m.

Further submissions were made and, in July, the 
tribunal ordered that the former trustees pay up. 
Those held to be jointly and severally liable are Gail le 
Grellier, Renier Botha, David Lepar and Carel Smith. 
They “did not manage the IF Funds properly and, as a 
result, caused financial loss to the funds and ultimately 
to the members,” said the tribunal.

The R20m represents the approximate cost, on 
instructions from the then trustees, of rebuilding 

the funds’ database. But from this R20m payable by 
them is deducted the R1m that Tony Kamionsky, 
owner of Dynamique SA Consultants & Actuaries 
which initially administered the funds, had paid 
the funds in an out-of-court settlement for alleged 
maladministration. Still outstanding is a civil claim 
pending against Aon, which had taken over the 
administration from Dynamique, where presumably a 
damages award would lighten the trustees’ burden.

The issue before the tribunal was whether the 
funds’ previous board had acted properly in terms 
of the funds’ rules and Pension Funds Act in using 
members’ fund credits to pay for the cost of the rebuild 
exercise. The complainants could only succeed by 
showing that the trustees had not acted in accordance 
with the rules (as approved under the Act).

Although the rules’ definition of ad hoc expenses 
allows the trustees to deduct from members’ fund 
credits such expenses as audit fees and levies to service 
providers, trustees do not have an unlimited power to 
use members’ credits for payment of any cost resulting 
from their negligent conduct. It also does not cover 
costs arising from maladministration of the funds that 
resulted in the members suffering an unwarranted loss 
on their fund credits, the tribunal stated.

The facts indicate that the decision of the former 
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trustees to use 2,5% of the credits to pay for the 
rebuild was a result of the funds’ maladministration, it 
added: “The members were financially prejudiced in 
that their fund credits would be lesser than they would 
have been had the former trustees managed the funds 
properly. The other prejudicial factor is that the funds 
are not able to compute and pay correct benefits to 
members upon their exit due to incorrect data.”

For its part, Aon had bought the books of 
Dynamique without having conducted a proper 
due diligence. Consequently, it inherited the 
administrative problems from Dynamique. However, 
the tribunal pointed out, “the ultimate responsibility 
rests with the board of trustees”. This includes the duty 
“to ensure that proper records essential for efficient 
administration of the funds are kept”.

The complainants had asserted that, although 
the board is entitled to delegate its functions to 
administrators, it remains responsible for the actions 
of service providers that the trustees had appointed as 
agents. The delegation of duties does not amount to a 
transfer of the board’s oversight function; nor does it 
amount to an abdication of responsibilities entrusted 
to the board.

What are the chances of the rebuild costs being 
fully recovered? If the complainants are right, there 
is no assurance that these expenses will be met 
from the funds’ professional indemnity insurance. 
Unfortunately for the trustees, they’d certainly be right 
if Kamionsky is correct in his assertion that premiums 
hadn’t been paid (see box). That itself is cause for 
accountability.

Which left the bill with the former trustees for full 
repayment by early August. Fund members should 
hope that their pockets are sufficiently deep. n
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RESPONSIBLE INVESTMENT 1

Leading lights in SA
Cape Town is soon to host a major international conference on responsible 
investment. PRI executive director James Gifford highlights some crux issues 

grabbing the attention of institutional investors worldwide.

Last year’s tragic events at the Lonmin 
group’s Marikana platinum mine threw 
into stark relief the simmering safety and 
employee-relations problems at the London-

listed firm. If investors still needed convincing of 
the potential materiality of environmental, social 
and governance (ESG) issues, Marikana should have 
convinced them. 

Nearly 19% was wiped off Lonmin’s market 
capitalisation in the days following the disaster, and 
by end-2012 the stock had fallen by more than 60%. A 
year on, it has barely recovered. 

While the tragedy at Marikana had its roots 
in complex social, political and industry factors, 
shareholders in extractive-industry companies 
will obviously want to see improvements in labour 
relations. They’ll also want to ensure that systems and 
processes are put in place to minimize the likelihood 
of similar incidents in the future. 

What are companies doing to promote employee 
satisfaction and relationships with trade unions? 
How are they evaluating ways to manage these issues 
compared with industry best practice? How are 
they handling potentially difficult interactions with 
governments and security agencies? 

Answers will be crucial in companies’ efforts 
to regain investor confidence. Of course, given the 
clear financial and human impacts of the Marikana 
events, these questions will be as much on the lips 
of conventional investors as those who consider 
themselves ‘responsible’. 

But these latter investors – as well as a growing 
number of financial regulators and policymakers 
around the world – believe the practice of responsible 
investment (RI), and detailed analysis of ESG risk, can 
help prevent these issues from destroying shareholder 
value. 

Some investors were acutely aware of the labour 
risks at Lonmin well before Marikana happened. 
For instance, ESG analysis by Alquity Investment 
Management in 2010 flagged poor employee relations. 
Despite Lonmin’s strong financial performance at the 
time, because of these concerns Alquity decided not to 
invest in the stock for its newly-launched Africa fund. 
So it avoided the subsequent losses.

Given the clear potential for ESG issues to be 
material, RI is considered a fiduciary duty of long-
term investors. Moreover, in jurisdictions such as SA, 
it is also a regulatory duty. 

The Principles for Responsible Investment (PRI) 
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Gifford . . . $34 trillion signed up

organization was set up in 2006 by two United Nations 
bodies, UNEP FI and the UN Global Compact, 
with backing of 50 institutional investors. We define 
RI as an approach to investment that explicitly 
acknowledges the relevance of ESG factors to investors 
and the long-term health and stability of the market as 
a whole.

How investors choose to implement this approach 
varies widely. Traditionally, socially-responsible 
investors exclude from their portfolios companies that 
engage in activities with which they disagree, such as 
tobacco or weapons manufacture (so-called ‘negative 
screening’). Others seek investments in companies 
which have high social or environmental standards or 
performance (‘positive screening’). 

Mainstream investors have increasingly adopted RI. 
An approach often employed is ‘engagement’, where 
investors seek to influence corporate behavior for the 
better. This might be by one-on-one meetings with 
companies, by participating in collective engagement 
with other investors, and/or by actively voting at 
shareholder meetings. 

Another mainstream approach is ‘ESG integration’. 

This is where investors integrate an analysis of ESG 
factors into their investment decision-making to make 
better investment decisions.

There is a large and growing body of academic 
research into the effectiveness of these various 
approaches. For instance, in their 2012 paper “Active 
Ownership”, London Business School emeritus 
professor of finance Elroy Dimson and his fellow 
researchers examined the effects of intensive 
shareholder engagements on ESG issues at major 
publicly-traded US companies during the decade to 
2009.

The research found that these created shareholder 
value, with an average one-year excess return of 4,4%. 
There is a consensus that, at the least, ESG analysis 
helps investment managers to reduce portfolio risk.

In the main, RI has developed organically. A 
growing body of investors adopts its practices for 
either reputational or ethical reasons, or because they 
believe it can help protect or enhance shareholder 
value. This voluntary approach is perhaps best 
exemplified by the PRI. It has grown from the initial 
50 signatories, managing assets of $4 trillion, to more 
than 1 200 signatories managing $34 trillion.

But regulators and politicians have also acted, and 
SA is in the vanguard. The preamble to the revised 
Regulation 28 of the Pension Funds Act, published in 
2011, explicitly requires trustees to consider any factor 
that “may materially affect the sustainable long-term 
performance of a fund’s assets, including factors of an 
environmental, social and governance character”.

Moreover, the Code for Responsible Investing in 
SA (CRISA), while voluntary, encourages investors to 
incorporate sustainability considerations and active 
engagement in their analysis, investment decisions and 
asset ownership.

So how should trustees go about discharging their 
responsibilities under Regulation 28 and CRISA? 

A first step is to formulate the RI policy. Trustees 
should consider the principles most relevant to their 
fund and its beneficiaries. Here, trustees can benefit 
from those who have gone before. The PRI has already 
collated examples of best practice from around the 
world. It has also published guidance for signatories 
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about how to develop their own policies on RI, voting 
and engagement. 

The next step is to engage with asset consultants 
and investment managers. Most pension funds 
outsource their investment management. In many 
cases, it will be the managers who are responsible for 
implementing the RI strategy. It’s important both that 
trustees understand their managers’ capabilities and 
that managers understand trustees’ expectations. 

The PRI is ready to help trustees and managers 
with policy formulation, advice on voting and how 
to approach engagement. Our clearing-house service 
has developed a number of themes for in-depth 
collaborative engagement with companies. There are 
clear benefits to investors acting collectively on issues 
of concern, as we found with the recent success of a 
three-year engagement on bribery and corruption risk. 

We have also produced a guide to help pension 
funds incorporate ESG factors into their selection 

of investment managers. As well as suggesting some 
questions trustees might ask, and principles they 
might seek to follow, the report also presents a number 
of real-world case studies.

Becoming a more responsible investor is not a 
trivial undertaking. It involves thought, research 
and understanding. We strongly believe that an 
appreciation of ESG issues is vital to protect the long-
term interests of pension fund beneficiaries, and often 
their short-term interests too. RI is simply about being 
a better investor. n

• The PRI’s annual event, ‘PRI in Person’, will be 
held in Cape Town on 1-2 October. More than 300 

delegates from around the world will attend. The agenda 
includes several interactive ‘PRI in Practice’ sessions for 

those new to RI. Generous discounts are available for 
Southern African pension funds, trustees and principal 

executive officers.

46 Today’s TrusTee sepTember/November 2013 

RESPONSIBLE 
INVESTMENT
WEEK 
IN CAPE TOWN2013

REGISTER NOW

For further queries contact 
Xolisa Dhlamini, Southern Africa Network Manager

xolisa.dhlamini@unpri.org
www.unpri.org

26 - 27 September: 
•  Lonmin and Impala Platinum mine site visits

30 September:
•  Johannesburg Stock Exchange ESG Investor Briefing
•  The new PRI Reporting Framework unveiled
•  Inaugural PRI Welcome Reception

1 October:
•  Signatory General Meeting: The SGM provides a forum for 

signatories to give feedback on the PRI's work and to help direct 
the Advisory Council in its leadership of the Initiative

1 - 2 October: 
•  PRI in Person: Two interactive days of networking and debate 

with a focus on Africa, including interactive PRI in Practice sessions 
for those new to responsible investment

3 October: 
•  The growing importance of ESG in African private equity
•  ICGN Cape Town Regional Debate

Significantly discounted rates for 
PRI in Person are available for 

Southern African pension fund trustee 
and/or Principal executive officers

in Person

PRI in Person is proudly supported by its Platinum sponsors: 
The Government Employees Pension Fund (GEPF),

 Harith General Partners, Investec Asset Management and Old Mutual.





RESPONSIBLE INVESTMENT 2

Action stations
All systems go for RI to take off. Regulation is there, 
and now an officially-endorsed practical guide is too.

Trustees of pension funds and their 
service providers face an onslaught of 
information about responsible investment 
(RI). Necessarily so, for the issue of 

‘sustainability’ has quickly moved from theoretical 
discussion to feasible execution. They avoid it at their 
peril, not least because in SA it’s become a statutory 
under Regulation 28.

In October there’s the international PRI conference 
to be held in Cape Town (see elsewhere in this TT 
edition). And, on a date soon to be decided, there’s the 
launch of ‘Responsible Investing: A Guide for Pension 
Funds in SA’ at the Sandton Convention Centre.

Both events are equally important for different 
reasons. The former puts SA at centre stage of global 
RI initiatives. The latter takes the local industry 
through the steps for planning and implementation.

The guide is aimed primarily at trustees and 
principal executive officers of retirement funds, 
secondarily at the consultants who advise them and 
the asset managers who’ve signed (or still thinking 
of signing) the Code for Responsible Investing in 
SA. Part of the ‘Sustainable Returns for Pensions 
and Society’ joint industry initiative led by the 
International Finance Corporation and the Principal 
Officers Association, this guide is the product of 

exhaustive consultation whose participants included 
government, organised labour, investment managers 
and major pension funds.

Endorsed by National Treasury (the policymaker) 
and the Financial Services Board (the regulator), it 
recognises that the unequivocal instruction from Reg 
28 does not include detailed guidance on how this 
mandate is to be met: “The majority of SA’s pension 
funds are at an early stage of the journey towards RI 
implementation. Many trustees and principal officers 
are new to the project.”

Numerous reasons are listed for RI’s increasing 
importance to southern Africa. Amongst them are 
the role of pension funds in growth and development, 
the stronger links shown between RI and long-term 
financial returns, the compatibility with trustees’ 
fiduciary duties, and newly-developed codes of good 
practice.

Five main principles are accepted:
u Responsibility for RI sits with trustees, not asset 

consultants or managers. These service providers 
can provide valuable support, but accountability 
remains with the trustee board;

u There is no prescription on ESG (environmental, 
social and governance) issues that are material, or 
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on the methodologies to be used in applying them. 
Each fund has a high degree of discretion on how it 
factors ESG into its investment decisions;

u All funds will need to disclose policies and report 
 regularly. Envisaged are public reports;
u The RI support market should develop competitive 

innovation. This would include strategy design, 
ESG metrics, research and analytics, proxy voting 
and shareholder activism;
u Pension funds should take a phased approach to 
implementation. Precise steps will differ from fund 
to fund. As a general indication, RI should take 
about four years to implement comprehensively.
The guide is an A-Z on RI. It offers tools on how 

to get started, to develop and implement a policy, and 
methods for reporting and disclosure. There’s also a 
recommended timetable for adoption. As such, it’s 
an indispensable handbook not only for trustees but 
also for those who advise them and intend to monitor 
them. n

• For further information on the conference, and to 
register, go to www.sustainablereturns.org.za or to www.

poa.org.za. Delegates will receive copies of the guide.
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COMPETITION COMMISSION

Pandora’s box 
opens

When companies are fined, their shareholders pay. This is indefensible. 
Trustees of retirement funds, invested in these companies, 

must protect the interests of their members.

One isn’t supposed to speak ill of the 
dead, but sometimes it’s hard to avoid. 
Judging by the lack of outrage by trustees 
of retirement funds, at the fines imposed 

by the Competition Commission on construction 
companies for anti-competitive behaviour, they seem 
to be dead from the neck up.

For they should be screaming blue murder. It’s they, 
utterly innocent bystanders, who’re being penalised for 
the criminality of companies in which their funds are 
invested. Not to seek recourse is to neglect their funds’ 
best interests, a basic contravention of fiduciary duty, 
additionally allowing the numerous governance codes 
to be shown up as hollow if not hypocritical. 

As with retirement funds, so too with collective 
investment schemes such as unit trusts. Institutions which 
manage them, on behalf of investors, cannot remain silent 
either. Stakeholder activism is put to the test.

But who’s responsible for the losses? Not us, say 
directors of the bid-riggers, as if the Companies Act 
were silent on personal liability; as if there weren’t 
directors who had to have known of price-fixing when 

it was being committed; as if due-diligence exercises 
into acquired companies detected no wrongdoing; 
as if there aren’t professional-indemnity insurance 
policies to cover and at least partially to compensate 
for the prejudice; as if it’s perfectly okay to blame lesser 
employees, let shareholders take the hit, and then 
return to boardrooms with halos untarnished.

This cannot be the end of the story, much as the 
firms’ disclosures of rigged projects allow immunity 
from prosecution. “The Competition Act makes 
provision for victims of anti-competitive conduct to 
lodge claims for damages suffered as a result of such 
conduct,” the commission specifically points out. 

In other words, there might yet be a spate of civil 
actions by the dozens of public and private-sector 
organisations wanting recompense calculated on the 
lesser amount they’d have paid were the tenders not 
rigged. That the rigging has now been admitted gets 
the tender-awarders past first base in providing proof. 
Successful actions can only explode the amount in 
damages, measured by the fines, that shareholders 
have so far suffered.
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Of the 15 construction firms collectively fined 
R1,46bn for collusive tendering, eight are listed on 
the JSE. Of these eight, three were each hit for over 
R300m. These three were Aveng, Murray & Roberts 
and Wilson Bayly Holmes-Ovcon. To put R300m 
into a context, the total 2012 dividend payouts to 
shareholders were R60m by Aveng, zero by M&R and 
R204m by WBHO.

So it means that each – and using these companies 
only for illustration – has R300m less to pay dividends, 
pursue acquisitions, reduce debt or do anything 
else that can enhance shareholder value. It’s a more 
useful yardstick than share-price movements for 
quantification of damages. 

It’s because changes in share prices – looking at 
these three shares as well as the fines on Sasol, Tiger 
and Pioneer before them – cannot be isolated into the 
impact of the fines alone. Prices can be said to have 
discounted a fine in anticipation, for example, or to 
have moved over a period for market-sensitive reasons 
that have nothing to do with a fine.

Moreover, because of their high market 
capitalisations and liquidity, the shares of these 
three companies are knee-jerk inclusions for the 
investment portfolios of retirement funds and other 
collective investment schemes. Aveng is 31%-owned 
by retirement funds and 34% by unit trusts; M&R 

is 40%-owned by retirement funds and 30% by unit 
trusts; WBHO is 21%-owned by retirement funds and 
14% by unit trusts.

The commission does a fine job (pun intended) 
in the exposure and punishment of corruption, 
right down to the methods by which the pecuniary 
penalties are computed. That said, however, the fast-
track settlement process is not without flaws.

Primarily, it punishes the guiltless in the form of 
shareholders. Penalties accrue to the state. The parties 
which admit guilt are companies, not individuals. 
They are treated with lenience commensurate with 
their cooperation. It’s uncertain that their immunity 
from prosecution, thanks to their sacrifice of 
shareholders’ money, extends to individuals that 
the companies are now bound by their cooperation 
agreements to finger.

Even were the trustees of retirement funds to sue 
the pants off relevant directors, past directors and 
errant employees, it’s unlikely that their capacity 
to honour successful awards will match the sheer 
quantum of recompense required. Civil actions by 
the victims of rigged tenders will exacerbate these 
damages.

Generally, too, the fast-track settlement process might 
be said to compromise the rule of law. Administrative 
penalties avoid the court process of charging alleged 

Peter Mokaba stadium . . . it might have cost less



wrongdoers, subjecting witnesses 
to cross-examination in an open 
trial, evaluating the defences of 
those accused, and considering 
jail time on conviction. 

It’s a quasi-judicial procedure 
for addressing criminality. 
In essence the regulator, the 
investigator and the adjudicator 
are one and the same. This is 
similar to plea bargains, these 
days popularly used for white-
collar offences that are difficult, 
expensive and time-consuming 
to prosecute. 

Here the commission received 
applications from 21 construction firms covering 300 
projects worth an estimated R47bn. How these could 
have been addressed by conventional means boggles 
the mind. Instead, practicalities are prioritised.

That wrongdoers are smacked by agreement is 
preferable to them not being smacked by ineffectual 

prosecutions. Like soldiers being killed by friendly fire, 
however, injustice arises when it isn’t the wrongdoers 
who pay the price. n

• This article, by TT editorial director Allan Greenblo, 
was first published in Business Report on July 11.

INSURANCE ANGLE
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SOCIAL INVESTMENT

Critical 
linkages

Head of new ASISA Foundation outlines its central function. 
She has a real job on her hands. 

Codes are wonderful things provided signatories cooperate 
to ensure their optimal impact.

With all the regulation in the world 
– and, heaven knows, the SA 
financial sector has plenty of it – 
regulations in themselves aren’t the 

sole determinants for public confidence. Not only 
do regulations require effective enforcement and 
compliance, at considerable cost not least to the 
regulated institutions, but ultimately confidence turns 
on the stability of the society in which they operate.

This is an underlying rationale for the Financial 
Sector Charter (TT March-May). It’s a recognition 
that social stability cannot be left single-handedly 
for government to promote. Growth in savings and 
investment, as a backbone for the nation and as an 
incentive for depositors, is reliant on growth in returns 
that is itself reliant on growth in the economy.

If that’s all motherhood and apple pie, it 
nevertheless needs to be re-emphasised. For it 
highlights the role that financial institutions must play 

in strengthening the environment of their operations. 
This is for their own good and for the social good, 
additionally and perhaps most immediately for 
the good of the public money with which they’re 
entrusted.

Quick to take up the cudgels, having anticipated 
gazetting of the Financial Sector Code for 

black empowerment, is ASISA. This industry body, 
representing the savings and investment institutions 
other than banks, has launched two vital initiatives. 
One is the Enterprise Development Fund, whose 
progress will be followed in due course. The other 
is the Foundation, to focus on consumer financial 
literacy, where Ruth Benjamin-Swales has been 
appointed the chief executive.

Institutions that haven’t yet been approached by 
Ruth can expect calls. Or call her, to hurry the process 
of collecting scorecard points for external rating and 

56 Today’s TrusTee sepTember/November 2013 



verification.
By way of introduction, Ruth is a chartered 

accountant whose work experience includes senior 
audit positions at Gobodo Inc and Ernst & Young, 
and in the office of the Auditor-General. She also has 

a respectable record in non-profit service: president 
of the SA Institute of Chartered Accountants in the 
southern region, chair of the Public Accountants & 
Auditors Board, vice-chair of the Association for the 
Advancement of Black Accountants, amongst others.

As a personality, her gentleness seems almost to 
disguise her determination. “The Foundation was 
established to take advantage of the synergies in 
collaborative effort to achieve common objectives,” 
she says. “Through members pooling resources 
and sharing expertise, as well as the leadership and 
governance afforded by individuals passionate about 
transformation, the potential to impact positively on 
society is great. I want to be part of it.”

A main challenge is funding, although the code 
provides that all members must spend at least 

0,3% of net after-tax profit on consumer-education 
programmes during this year and 0,4% from next 
year onwards. Because a transition period has been 
allowed, ASISA members aren’t rushing to pool their 
funds in the Foundation.

Also, the percentage of taxed profit to be spent 
is part of the 1% to be spent on socio-economic 
development (also referred to as spend on corporate 
social investment). This generally implies a reduction 
in the minimum spend/contribution to CSI from 
1% to 0,7% where ASISA members have already 
committed medium to long-term budgets for their CSI 
recipients.

Moreover, it isn’t mandatory for members to 
contribute to the Foundation. Larger entities, which 
already have the capacity, might prefer to run their 
own programmes.

This is not optimal. Pointedly, she notes: 
“Insufficient funding limits the Foundation’s ability to 
implement programmes with significant impact and 
reach. It’s the key differentiator between combined 
institutional resources and respective individual 
efforts.”

These aren’t challenges that Benjamin-Swales will 
accept with quiet acquiescence. Neither should she, for 
the benefit of the institutions themselves. n

Benjamin-Swales . . . soft talk, hard resolve
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FUND COSTS DEBATE

More to consider
One is risk premiums. Another is administration. 

There should be a sharper focus on these elements too.

Aquestion pertinently asked at the Principal 
Officers Association winter conference 
by Erich Kröhnert, head of strategy 
and research at Momentum Retirement 

Administrators, is whether National Treasury’s 
discussion paper goes sufficiently far to address all 
pertinent costs in SA’s retirement industry. 

Broadly-speaking, he points out, there are three 
cost drivers: administration, investment and risk. 
But risk premiums are often excluded as a cost in 
pricing models as most consultants believe that this is 
insurance, not a layer of cost. 

Nevertheless, risk premiums generally represent a 
reduction in the allocation to members of retirement 
savings. This means that any over-insurance or 
inappropriate insurance represents an undue reduction 
in retirement savings. It’s therefore important to look 
at all factors that cause reductions. 

The accompanying graph illustrates the 
administration, risk and investment costs that a 
member would theoretically pay on a month-by-
month basis if he were a member of the same fund 
throughout his 40-year employment career. 

While administration expenses and risk premiums 
generally increase in line with inflation, investment 
fees increase exponentially as the accumulated savings 
increase with contributions and investment returns. 
In the 480th month of a person’s membership (40 
years after the individual began contributing to the 
fund), the investment fee is almost nine times the 
administration fee and 2,7 times the risk premiums.

This may lead to some uncomfortable questions 
about the way in which investment fees are levied. 
Possibly even more unsettling is that the illustration 
uses an investment fee at 1% of assets, a percentage 
that’s perhaps unreasonably low partly because it 
excludes the effects of performance-based fees. He 
asks what might be done in the absence of regulatory 
intervention. 

This is because there doesn’t seem to be an obvious 
connection between the long-term savings nature of a 
retirement fund and investment management fees that 
reward the manager for outperformance over a short 
or medium term. Industry architects and trustees 
must start focusing on adequate sustainable long-term 
returns instead of outperformance in the short term, 
he urges. 

The analysis also reveals that risk costs, which were 
largely ignored in Treasury’s paper, should be revisited. 
There appears to be a need to investigate appropriate 
and adequate insurance cover.  

Although administration fees are proportionately 
the lowest category of costs incurred by funds, 
Treasury alluded to administration indirectly being 
a large determinant of overall fund costs. Its paper 
appears to indicate that a standalone fund (with scale) 
that uses an administrator of standalones, distinct 
from multi-employer umbrellas, is the most effective 
way to keep fund costs down. 

Apart from playing an oversight role in the 
provision of other services to funds, a standalone 
fund’s administrator should theoretically work with 
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trustees and consultants in analysing both fund and 
member behaviour with a view to meeting fund 
objectives, minimising yield reduction and helping 
trustees fulfil their fiduciary duties. 

 Treasury implies that the ability for funds to move 
between administrators is something that trustees can 

use to improve overall governance 
(and reduce costs). However, 
portability has always been an issue in 
SA. It helps explains why, despite some 
administrators being involved in huge 
governance failures, trustees remain 
reticent to move. 

Kröhnert argues that the ceiling 
should be raised significantly: 
“Perhaps there needs to be a 
consolidation of administrators so 
that those which remain not only have 
scale but also comply with the strictest 
quality standards as, for example, in 
ISAE 3402.”  

Treasury’s paper is merely the start of the 
discussion, he suggests: “To significantly reduce costs 
will possibly necessitate structural change for some of 
the country’s biggest retirement-fund service providers 
or even of the industry itself.” n

COMPOUND INTEREST 
IS CONSIDERED THE MOST POWERFUL  
FORCE IN THE UNIVERSE

The Lenape Indians sold Manhattan to the 
Dutch in 1626 for a bunch of beads estimated 
to have been worth 60 guilders at the time. At a 
7% per annum rate of return the current value 
would exceed €5.5 trillion, allowing the Indians’ 
descendants to buy Manhattan back and have 
trillions to spare.

At Foord Asset Management we believe in 
investing for the long term. Our track record over 
30 years is proof that managing investment risk 
and compounding superior returns are key to the 
creation of exceptional wealth.

YOU NEED TO HARNESS  
THIS FORCE TO BECOME  
A SUCCESSFUL INVESTOR. 

021 531 5085   |  unittrusts@foord.co.za  |  www.foord.co.za

Foord Unit Trusts Limited is an authorised Financial Services Provider
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DEFAULT OPTIONS

It all depends . . .
Difficult questions for trustees, and answers that can’t be definitive. 
Trevor Abromowitz, head of institutional business  (liability-driven 

investments) at Old Mutual, sets out the issues.

National Treasury’s proposal for “default 
annuitisation” means that trustees will 
be required to select a default retirement 
product for members of their pension 

fund, and to automatically enroll its members into 
this product unless the individual member requests 
otherwise. The default may be either inside or outside 
the fund, and members will be free to opt out of the 
default if they wish. 

What type of annuity should then be set as the 
default?

The answer is not definitive. It will depend on 
answers to the following questions:
u How much income is required at the point of 
 retirement?
u How should this income increase throughout 
 retirement?
u Is longevity protection required?
u Given these considerations, what annuity will be 
 affordable?

Affordability is obviously a key requirement. It will 
be influenced by the individual’s accumulated savings 
and the income offered by various annuity products. 

The income offered will depend on markets. Not 
only are answers to the questions posed above not 
definitive, but they will also change as underlying 
markets change.

The chart shows the average initial monthly income 

that can be obtained from investing in an inflation-
linked annuity. It’s based on quotes from five SA 
assurers and assumes that the individual has R100 000 
to invest (on the left-hand vertical axis). 

Notice how the initial monthly income has changed 
through 2013. Also notice the large increase in May 
2013. It’s jumped from approximately R380 to almost 
R420 monthly, an increase of almost 10%. 

This was caused by the increase in bond yields 
across the world. The right-hand vertical axis 
illustrates the increase in SA inflation-linked bond 
yields from approximately 1,5% after inflation to 
approximately 2,2% after inflation over the same 
period, primarily due to the US Federal Reserve’s 
announcement that it its quantitative-easing 
programme could begin tapering towards the end of 
2013. 

Out of all the annuity products available, an 
inflation-linked annuity is the only annuity that 
provides two important guarantees:
u An inflation guarantee, where the annuitant will 
 receive annual increases equal to inflation;
u A longevity guarantee, where the annuitant will 
 continue to receive an income as long as he or she 
 is alive (and as long as the assurer remains solvent). 

However, an inflation-linked annuity is expensive. 
This is evidenced in the chart by the initial monthly 
income that the inflation-linked annuity offers. Trustees 
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might therefore need to compromise on either one or 
both of these guarantees. They could select a with-profit 
annuity which targets but doesn’t guarantee increases 
at 100% of inflation. Or they could consider a living 
annuity which provides no guarantees.

Once trustees have decided on the default annuity, 
the next question is: What should be the default 
investment portfolio before retirement?

Here the answer is definitive. It follows a simple 
principle that the default investment portfolio should 
link with the default annuity selected by the trustees. 

If the trustees select an inflation-linked annuity as 
the default, for example, then the default investment 
portfolio is an Inflation-linked Annuity Targeting 
Portfolio (IATP). This is because, were interest rates 
to fall and so make inflation-linked annuities more 
expensive (given the inverse relationship between 

interest rates and prices), it would be met with a 
commensurate increase in the value of the IATP. 

Historically, trustees have set a cash portfolio or 
a conservative balanced portfolio (with a significant 
allocation to equities) as the default investment 
portfolio before retirement. However, neither of these 
portfolios will provide reasonable protection against 
interest-rate changes.

The same principle in selecting a pre-retirement 
investment portfolio applies if the trustees select, as the 
default, a with-profit annuity or a living annuity.

In the lives of members who are at or approaching 
retirement, these are vital questions. The appropriate 
answers can go a long way in ensuring that members’ 
retirements are not spoilt by a mismatched pre-
retirement investment strategy or an annuity decision 
resulting in insufficient retirement income. n
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ASSET MANAGERS

Fee complexities
National Treasury has analysed them critically. A basic guide, from an 
industry perspective, is offered by Steve Price of Investment Solutions.

A significant element of the total costs incurred 
by investors is the fee paid to the asset manager. 

He’s typically rewarded by: 

u Fixed fees, charged as a percentage of assets;
u Performance fees, paid additionally to the fixed 

fee, are to remunerate a manager for performance 
in excess of a predefined benchmark. Designed 
to reward an active manager’s skill, they can be 
useful to craft an arrangement between manager 
and client that aligns interests to the benefit of 
both. If poorly conceived, however, they can result 
in destruction of value to clients. Performance 
fees often account for more than 75% of the total 
fees paid by clients.

At present the only segment of the industry which 
requires disclosure of performance fees is unit 

trusts. This is governed by industry guidelines issued 
by ASISA. They set out the minimum information 
that must be provided to clients in respect of 
performance fees in a unit trust portfolio. 

The guidelines do not limit or prescribe a 
manager’s flexibility in determining the basis for 
performance fees. Investors need to make a case-by-
case comparison of how performance fees operate in 
various funds. That performance fees in unit trusts 

are taken as a direct reduction of performance and 
are only disclosed as part of the total expense ratio 
(costs divided by assets, known as TER), makes them 
difficult to determine. Rarely, if ever, do clients see 
performance fees in rand terms separately on their 
statements.

Pooled life funds, offered through a life licence, 
are widely used by pension schemes and retail 
investors. Unlike unit trusts, which are required to 
make certain limited disclosures, life funds are under 
no obligation to disclose any information relating to 
performance fees either earned or paid to underlying 
investment managers.

Segregated portfolios, managed specifically for 
a client, afford greater protection as the basis for 
performance fees. They need to be explicitly agreed 
between client and asset manager (usually with the 
assistance of a professional asset consultant). Clients 
large enough to operate on a segregated basis are 
typically advised by an asset consultant. 

The advantage of segregated mandates is that, 
at a minimum, asset managers will be required to 
invoice or deduct performance fees directly from the 
client. This makes it easier for clients to identify the 
quantum of performance fees being paid. 

Performance-fee arrangements have a number of 
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elements to be considered for evaluation:
u Performance-fee benchmark is the benchmark 

against which performance is measured. It should 
align with the objectives of the mandate in order 
to ensure that the fees are paid for manager 
skill and not market ‘beta’. For example, in an 
equity mandate, the benchmark should be a 
relevant share index and not cash or inflation. 
A common practice in SA is the use of peer 
benchmarks where performance fees are payable 
simply for managers doing better than one 
another. This results in the fees being paid for 
underperformance of the market simply because a 
client chose the “least bad” manager;

u Hurdle is the amount by which a manager needs 
to beat the performance-fee benchmark before 
earning performance fees. Managers should at 
least outperform the benchmark to cover the 
cost of the fixed fee paid to them before earning 
performance fees;

u Participation rate is the share from performance 

taken by managers. They have a free option in 
that the worst managers can do is earn a fixed 
fee (but possibly be fired for underperformance), 
whereas their actions can permanently erode a 
client’s capital. Global best practice suggests that 
participation rates should never be more than 
20% of outperformance. Why should managers be 
paid excessively for risking other people’s money?

u Cap is the outperformance level after which no 
further performance fees are paid. Argument 
could be made for capped fees to limit needless 
risk-taking in pursuit of performance fees;

u Measurement period is the time time over 
which the managers’ performance is measured. 
They should be measured over extended periods. 
There’s no correlation between a manager’s 
skill and performance against the hurdle over 
the short term (at least a year). Market cycles 
and investment time horizons are longer as the 
riskiness of the asset class increases. Measurement 
periods should align with the investment time 
horizon. Ideally, measurement periods should be 
cumulative from inception of the mandate;

u Many measurement periods are unfortunately 
based on so-called “rolling” periods, typically 12 
months. Here, performance fees are based on the 
last 12 months’ performance. The problem is that 
the next month’s rolling 12-month performance 
is determined equally by how well a manager 
does in the next month versus the same month 
12 months ago, which now drops out of the 
measurement-period window. Rolling periods 
thus forgive a manager for underperformance, 
whereas the client is never forgiven. Cumulative 
measurement since inception is preferable; 

u High water mark ensures that managers do not 
earn performance fees unless they are generating 
new outperformance over and above the 
highest outperformance (watermark) generated 
previously. This avoids clients paying for 
performance more than once where managers go 
through outperformance and underperformance 
cycles.

u Clawbacks are a mechanism whereby the 
performance fees paid to a manager are kept 
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current. If a manager outperforms, a portion of 
assets is set aside for him. If he underperforms, 
this pot should be reduced or “clawed back”:

u Cross subsidisation occurs when the 
performance fee is structured so that clients 
joining a fund pay for performance received 
by the fund prior to their investment i.e. 
performance in which they did not participate. 
Similarly, clients exiting a pool can often do so 
without paying for performance they may have 
received (leaving remaining investors to pay);

u Fee at benchmark performance gives clients an 
indication of the fees payable if a fund or mandate 
performs in line with its stated performance-fee 
benchmark. This is usually a range around the 
benchmark. Performance fees often start being 
earned at levels well below the benchmark.  

Retail investors and smaller pension funds frequently 
have little control, and even less awareness, of 
performance fees and how they can affect long-
term returns. The FSB’s ‘Treating Customers Fairly’ 
initiative many address some of these issues. A few 
other suggestions:
u A minimum requirement to disclose total expense 

ratios on a quarterly basis, regardless of the 
vehicle or wrapper through which the mandate 
is offered. The standard for the determination 
of TERs is well established under the Collective 
Investment Schemes Control Act;

u An industry standard on performance-fee 
methodologies in pooled vehicles offered to the 
public directly;

u Improved financial education. n

Our experience root has gone deep down enough to understand the needs of our members

We have had quite a few surprises we cannot take any single client for granted even if other guys did it in their stride

Our capacity to listen to our members’ current and latent needs has so well matured its now second nature

Our customer satisfaction levels have soared so high they are scratching the skies

We have concocted a time-honoured recipe of technology and people-centredness that only our members can boast of

The Hospitality and General Provident Fund is one of the fastest-growing Umbrella Funds in the country
Administered by: Borwa Financial Services (Pty) Ltd, (Licensed Financial Service Provider)

No. 3 Anderson Street, Ferreirasdorp, Johannesburg.
Tel: 011 838 3751. Fax: 011 838 4194. Website: www.borwafs.co.za. E-mail: info@hgpf.co.za

Cape Town: Tel (021) 426 2456 Durban: Tel (031) 3049054/7   Port Elizabeth: Tel (041) 585 0930 Nelspruit: Tel (013) 752 8066
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Fairheads Benefit Services is Southern Africa’s largest independent administrator of beneficiary funds and umbrella trusts. 
Trust & Beneficiary Administrator of the Year, 2010, 2011 & 2012, Imbasa Yegolide Awards

Originally introduced as an enhanced member communication intervention on the back of the PF130 requirement, this large-
scale annual initiative has evolved since its inception in 2010, and has firmly established itself on the Fairheads member 

communications agenda. Not only has our annual guardian roadshow become a strategic business imperative, but it is also 
a critical and much anticipated annual engagement platform through which we communicate the essence of our Fairheads 

Benefit Services offering to those who directly benefit from it.   –  Richard Krepelka, CEO, Fairheads Benefit Services

Member communication in beneficiary funds and umbrella trusts 
presents a unique set of challenges. Many minor members and their 
guardians live in remote areas, some in neighbouring states. Literacy 
levels are low, financial literacy levels even lower. Infrastructure is 
poor, including the lack of postal services. SMS has revolutionised 
basic communication but cannot help when documents need to be 
sent back and forth.

Minor members are vulnerable and susceptible to ID fraud. To ensure 
that money continues to be paid to the correct person, Fairheads 
requires an annual ‘certificate of existence’ to be completed and 
witnessed. Many guardians find this a daunting task, despite Fairheads’ 
efforts to explain in different languages on the form who should 
sign and what it is about. Guardians can phone our multilingual call 
centre for help, but we have concluded that the most effective way to 
communicate and educate people is face to face.

Against this backdrop, Fairheads Benefit Services has pioneered 
‘guardian roadshows’ in South Africa. Every year for the past four 
years we have taken multilingual teams to the road to educate and 
communicate with guardians, caregivers and major members – at 
a venue and in a language convenient to them. We also encourage 
minors of 16 and above to attend if they can, so that they too can be 
informed and start to take responsibility for their financial affairs.

An enormous exercise
Last year we held workshops over 15 weeks at 30 different venues 
around Southern Africa, interacting with over 4 000 guardians. The 
sheer logistics of such an extensive intervention requires meticulous 
planning, budgeting and cost-effective execution. After three years 
in the field, our staff are determined to be fully prepared for any 
eventuality – from treacherous roads and non-existing infrastructure, 
strained electricity supply and dodgy wireless connectivity to 
unexpectedly high attendance levels.

The workshops take the form of a presentation followed by an open-
floor session for questions. The presentation covers the basic concept 
of beneficiary funds/umbrella trusts and then explains specific aspects 
such as how to submit requests for payment for ad hoc expenses like 
education, the need to update contact details in the annual certificate 
of existence and what to do in the event of a member/beneficiary 
passing away. Fairheads representatives are ready with laptops in 
one-on-one sessions to assist guardians with specific online queries 
relating to their children’s funds.

The feedback has been overwhelmingly positive. We have already seen 
a vast improvement in the level of trust and understanding that has 
been created through our guardian roadshow initiative. Aside from 
the benefits to both members and Fairheads, we are proud to be 
contributing to general financial literacy in Southern Africa.

Fairheads Benefit Services is an authorised financial services provider.

Beneficiary call centre 0860 102 919  |  Email: benefitservices@fairheads.com  |  Web: www.fairheads.com
CAPE TOWN:  021 410 7500  |  SANDTON:  011 883 9755  |  JOHANNESBURG:  010 100 3316/7/8  |  DURBAN:  031 368 9260

Taking to the road for member communication
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gravy
The purchase by Amazon 

chief Jeff Bezos of the 
Washington Post calls to 

mind a comment by Ben Bradlee, its 
esteemed former editor, when asked 
to describe the Post’s editorial policy. 
“I guess,” replied Bradlee, “that we’re 
a little bit opposed to everything”.

I guess that this has pretty much 
become the mantra of TT too.

uuuuu

National Treasury has 
masterfully dissected 

retirement-fund costs. But there’s 
a notable omission. It’s the failure 
similarly to identify the ever-
increasing costs to comply with 
ever-mounting regulation.

Funds and service providers are 
being hit hard. Systems expenses 
aside, the number of staffers 
employed exclusively to ensure 
compliance is a multiple of the 
number that prevailed even five 
years ago. 

Neither the industry nor 
Treasury can ignore them.

uuuuu

Treasury is hot in its 
enthusiasm for passive 

investment. To its support 
comes a UK poll of 1 000 staff at 
investment professionals whose day 
jobs involve promotion of active 
management. 

The survey found that two-
thirds of them hold sizeable 

amounts of their personal savings 
in passive funds. Money talks 
louder then mouths.

uuuuu 

But passives aren’t necessarily 
as cheap and simple as they’re 

cracked up. For one thing, there 
are so many around that it takes an 
active decision to select the most 
appropriate. 

For another, look what 
happened when Wall Street 
was faced with severe market 
turbulence. Citigroup was amongst 
the largest retailers of exchange-
traded funds that suspended cash 
redemptions.

That this sort of thing hasn’t 
happened in SA doesn’t mean that 
it never will as the popularity of 
passives rapidly increases.

uuuuu

Eliot Spitzer, who resigned in 
disgrace as governor of New 

York, is standing for election as the 
city’s comproller. Pundits predict 
he’ll win.

Why would this scourge of 
corporate misdemeanour, as 
erstwhile state attorney-general, 
seek such ostensibly obscure office? 
To take a lead in stakeholder 
activism, that’s why. The 
comptroller manages $140bn of 
pension-fund assets.

If Spitzer hasn’t set the finest 
example in everything he’s done, 

between consenting adults in a 
bedroom, this is an area where 
he well might, between those less 
consenting in his neighbourhood. 
The fire in his belly, this time, 
could set off worldwide sparks 
given the centre from which he 
hopes to operate.

uuuuu

On the subject of stakeholder 
activism, so much a focus of 

responsible investment, from which 
models should the lead be taken for 
good governance?

Southern Africa pension funds 
are expected to go one way, to 
help shape society for the better, 
while occupants of power echelons 
in Pretoria and Harare carry on 
regardless.

uuuuu

When various insurers where 
asked whether they’d pay 

out against directors’ liability-
indemnity policies on claims for 
damages following Competition 
Commission fines, there were 
general denials. When it was put 
in the 1960s to London “socialite” 
Mandy Rice-Davies that Lord 
Astor denied having been 
“entertained” by her, she famously 
responded: “He would, wouldn’t 
he?”

Not that insurers and “socialites” 
have much in common, except for 
the screwing. n
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