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Let SARS 
loose

Give it the cash and let it have a full go at the corruption 
crooks exposed by the Zondo commission. 

It’s in the strongest position quickly to reverse 
negative attitudes of crime without punishment.

FIRST WORD

There are basically two provocations for a 
tax revolt, as sanctioned by the high court 
in a small North West municipality, or at 

least a weakening of tax morality as the SA Revenue 
Service brazenly proclaims.

One is a pervasive belief that monies paid 
far exceed the value received, tantamount to 
a breach of contract between payer and payee 
for public services due. The other is a sense of 
unequal treatment between those who honour 
their responsibilities and those who evade them, 
essentially reflected by disparities in compliance.

SA has both elements in abundance. The 
former is the fault of state institutions, so decrepit 

with incompetence and corruption that service 
delivery is stymied. The latter is the fault of SARS, 
so afflicted by its legacy of incompetence and 
corruption that there’re chasms for chancers.

The sooner SARS comes right, the better for 
an all-round cleanse. Then the sooner for an all-
round boost to business and investment confidence 
too. These relationships are inextricably bound in 
reciprocal obligations.

On their success depends a turnaround in SA’s 
economic fortunes, waylaid not only by political 
torments (a ruling party that battles to rule itself ) 
but also by the timid prosecution of commercial 
crime (too little, too late, too ineffectual to 
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frighten). 
It might be said that the absence of 

accountability poses a weightier deterrent to 
investment than even the risks around property 
expropriation without compensation. And that’s 
saying something.

On the strength of revelations before the Zondo 
commission, there should already be a queue for 
prison admissions. Instead, nothing happens. On 
and on roll the disclosures, permeated with fraud 
allegations so manifold that they lose their capacity 
to shock, without apparent effect. The hearings 
could last for many months to come, given the tides 
of evidence, were it not for the ballooning costs.

Something, anything, must happen from all 
this effort. Once the hearings conclude, whenever 
that might be, it will presumably take Deputy 
Chief Justice Zondo several months to produce 

his report. This implies an even longer period, of 
perhaps years, before any recommendations are 
implemented. 

There is a way to short-circuit the process. Over 
to SARS, much refreshed under the leadership of 
Edward Kieswetter. 

Unlike the National Prosecuting Authority, SARS 
doesn’t need to await Zondo recommendations or 
criminal trials. Kieswetter has himself intimated, 
perhaps unintentionally, at a means for swifter 
justice.

Simply, it’s to act on the evidence already 
presented to Zondo. There’s a veritable guest 

list for lifestyle audits, money-trail inspections and 
bank-account perusals. Quantify the proceeds from 
corruption, assess whether they’ve been declared 
for tax purposes and apply the delightful remedy of 
payment with penalty interest. 

This would be an initiative to precede, not 
replace, criminal prosecutions. Recall that infamous 
Chicago gangster Al Capone was felled by tax 
evasion.

Pity, in a way, that SARS is bound to protect 
taxpayer confidentiality. It would be in the public 
interest to know, for instance, whether Jacob Zuma 
has declared the state-funded improvements to his 
Nkandla homestead for fringe-benefits tax. Ditto on 
how former Steinhoff chief executive Markus Jooste 
continues to indulge his taste for luxuries.

Kieswetter let the cat out of the bag with 
his proud announcements of a R38bn tax 

haul higher than the latest budget estimate. It 
was helped, he said, by a surge in mining profits 
(mightn’t last forever), consumer spending better 
than expected (notwithstanding lockdown bans on 
popular products, job losses and retail closures), 
and SARS’s “own efforts to improve compliance” 
(emphasis required because it alone yielded an 
additional R158,5bn).

A few days later he added that SARS is 

Kieswetter . . . ready to be unleashed
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developing the capacity to identify South Africans’ 
assets invested offshore. Estimated at over 
R400bn, calculated by sharing data with dozens of 
jurisdictions abroad, he believes that a substantial 
proportion has probably not been declared. 

Ok then. If SARS can identify offshore assets, 
legitimately earned but illegitimately not declared, 
it must by the same token be able also to identify 
offshore and domestic assets illegitimately earned 
and illegitimately not declared. 

Which takes us back to Zondo, the gift that can 
keep on giving; so much so that recoveries 

should not only offset the costs of the commission 
but produce a nifty profit into the bargain. In which 
case, the longer that Zondo continues the more the 
revelations.

What’s so far restricted SARS, according to 
Kieswetter, has been the underfunding that causes 
capacity constraints. Late last year he put the 

shortfall, to reverse the devastation under his 
predecessor, at R800m. This year, in his February 
budget, finance minister Tito Mboweni extended 
the allocation to SARS by R3bn for compliance 
improvements “over the medium term”.

Part would be for updates of technology and 
part for replenishment of personnel. If the R800m 
is needed entirely to fill the 600-800 critical 
vacancies for professional staff in the near term, 
from where is the money to come?

Consider the possible introduction of a levy on 
financial institutions similar to the underpin 

of the Financial Sector Conduct Authority. At last 
count, its annual revenue of R827m came from levy 
contributions (with the 26% from pensions scarcely 
noticed by the funds).

A similar precedent is in the obligations of 
institutions, from which they earn scorecard 
points, under the Financial Sector Transformation 

History lesson from Big Al Zondo . . . methodical progress



Code. The better their profits, the higher their 
contributions to defined social outcomes; and vice 
versa. A once-off levy, from those most immediately 
and substantially to benefit from a favourable 
review of country risk, could subsequently be 
repaid from windfall recoveries.

SA has a plethora of strongarm law-enforcement 
agencies. They include SARS, the National 

Prosecuting Authority, the Special Investigating 
Unit, the Asset Forfeiture Unit and the Financial 
Intelligence Centre. Unless these bureaucracies 
are properly capacitated, which under the former 
presidency they weren’t, their mandates are little 
more than aspirational.

In a flash, the clampdown on white-collar 
criminality should belie investors’ negative 
perceptions of a crime-riddled SA. To substantiate 
a reversal in attitude will be to the benefit of SA 
as a whole, and starting with a more positive 
outlook for investment returns, which is why 
financial institutions should be in the front line of 
collaboration.

There’s a warm glow in SA when the JSE 
outperforms overseas indices. How much warmer 
the glow were SA also to clobber its crooks, so to 

provide comfort that the rule of law has across-the-
board application.

Allan Greenblo,
Editorial Director. n
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National Treasury released its draft amendments 
to Regulation 28 of the Pension Funds Act on 
26 February 2021. The purpose of the proposed 
amendments is to make it easier for pension 
funds to invest in infrastructure.

Futuregrowth supports the aim of this initiative 
and believes it is important to highlight the 
active role the pension fund industry can play in 
assisting economic growth through infrastructure 
investment.

However, we do not agree with three aspects of 
the draft amendments. These we outline below.

1. Work towards an all-encompassing 
	 definition	of	infrastructure

The draft amendments use the definition for 
infrastructure set out in the Infrastructure 
Development Act of 2014. This is very 
restrictive as it excludes all non-government 
infrastructure initiatives -- and would mean that 
that no private infrastructure initiatives would 
be recognised as infrastructure. We therefore 
believe that the proposed definition is to a 
degree tantamount to prescription.

Our	proposal
We have been involved in funding various 
privately-led initiatives over the past two 

decades. They have ensured tangible returns 
for both the country and pension funds. Our 
proposal on the draft definition is therefore 
that it includes both government and private 
infrastructure initiatives, and is an adaptation 
of the ASISA definition.

Our proposed definition of “infrastructure” is: 
“The basic physical structures and systems 
(e.g. buildings, roads, power supplies, water 
supplies and communication networks) for the 
provision of utilities or services and constructed 
for public use, benefit or enjoyment. This 
includes both public and private infrastructure.”

2.	 Limit	of	45%	on	combined	infrastructure	
investment across all asset classes
The draft amendments include an 
overarching limit of 45% to domestic 
infrastructure exposure. It is our view that 
this is too low and could potentially be 
breached at the onset.

Our	proposal
We believe that the overall limit should either 
be increased meaningfully or deleted in its 
entirety, thereby allowing the individual asset 
class limits to dictate the level of risk that a 

Ryan Kieser, head of compliance at Futuregrowth, 
sets out pertinent views on the draft Regulation 28.
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pension fund is able to take -- without the 
creation of another limit.

3.	Unnecessary	infrastructure	sub-limits
The draft amendments also propose sub-limits 
to infrastructure exposure within the existing 
asset classes defined in Regulation 28. We 
believe there to be no real benefit derived from 
having sub-limits per asset class, as has been 
suggested. This will likely create confusion 
and potentially result in onerous reporting 
requirements for pension funds.

Our	proposal
It is our view that the underlying risks that 
National Treasury needs to manage are 
already well catered for in the existing and 
well-defined asset class limits of Regulation 
28, in terms of preventing over exposure 
and ensuring adequate liquidity levels. It is 
therefore unnecessary to stipulate further sub-
limits for infrastructure investment.

The	way	forward
Some pension funds already make meaningful 
investments in infrastructure and related 
investments but are willing to invest further, with 
some not having invested at all both due to lack of 
understanding and/or fear.

We are well aware of the infrastructure funding 
shortfall over the next two decades. Pension 
funds can play a meaningful role in that regard 
-- particularly those that haven’t made much 
investment in this sector. This, however, needs to 
be done within the constraints of simplified and 

straight-forward legislation that is not obfuscated 
and places onerous obligations on pension funds.

We therefore believe that the straight-forward 
solution to creating meaningful investment in 
infrastructure is to allow for an all-encompassing 
definition, and also create some relaxation in 
terms of the over-arching limits to unlisted assets. 

We are moving towards a world where JSE 
listings are declining and don’t really offer any 
meaningful protections - and where alternative 
assets are deemed suitable replacements for the 
long-term needs of pension funds.

Futuregrowth Asset Management is a licensed 
discretionary financial services provider.

www.futuregrowth.co.za

Kieser . . . constructive suggestions
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EMPLOYEE SHARE OWNERSHIP

B-BBEE gets better

During its evolution through the post-1994 
decades, the model of black economic 
empowerment has mutated. 

In the beginning it was based narrowly, rocketing 
select bands of former trade unionists and ANC cadres 
into the ranks of the rich. Later came redefinitions 
around “broad-based”, described for approbation but 
differing in beneficiary spreads and impacts. 

Most recently there’s been the recognition of 
black trusts, following the reversal by Trade & 
Industry minister Ebrahim Patel of peculiar B-BBEE 
commission rulings (TT March-May). And then 
rapidly on its heels has come Patel’s effusive welcome 
of employee share ownership plans (esops), it being 
pointed out that they position more than 150 000 
workers for R100bn in wealth transfers from their 
companies.

Outstanding in the financial sector is the esop, 
announced in April, at Momentum Metropolitan 

Holdings. Some 13 000 employees, predominantly 
black, are being allocated some 44,9m shares 
(representing 3% of MMH ordinaries) that will 
be placed in a trust. By appointing the majority of 
trustees, employees will be able to influence how the 
trust votes on MMH shareholder resolutions.

Apart from its intended company-specific 
objectives, such as “enabling sustainable new business 
opportunities and growth”, this latest esop is a 
measurable advance in stakeholder democracy. That’s 
to the good.

But on the national scale, it cannot be a palliative 
for inequality. First, the benefits to esop participants 
will differ from company to company; those in 
strong, growing companies will gain more than those 
in companies whose share prices are in long-term 
decline. Second, as a proportion of employees and 
aspirant employees nationwide, esop participants 
represent a tiny privileged minority.

Patel . . . schemes unmasked

Ongoing attempts to advance a stakeholder democracy. They’re ambitious, and 
small in the scheme of things, but they have vision of fairness.
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The point is made because, through the various 
empowerment mutations, the singular consistency is 
the omission of pension funds. They’re as capable as 
the trusts and esops for racial profiling; their economic 
interest in investee companies is direct and substantial, 
and they’re by far the broadest repository of black 
people’s savings.

They’re also the biggest single category of 
shareholder amongst JSE-listed companies. 
MMH, for example, is majority-owned by public 
shareholders even excluding the direct 7,5% stake of 
the Government Employees Pension Fund and the 
27% of RMI Holdings that in turn has large public 
shareholdings including the Public Investment 

Corporation, and so on along its ownership chain.
As it stands, MMH is already at Level 1 for 

B-BBEE. The esop burnishes its reputation and boosts 
its employees, but cannot get its B-BBEE credentials 
any higher.

In fact, when it comes to voting on MMH 
shareholder resolutions, the pension funds far 
outnumber the 3% held by the employee trust. So 
lethargic are pension funds that maybe, just maybe, 
the trust will be more motivated to vote.

This right to vote extends all the way up to the 
nomination of directors who’re then elected 

by a simple majority of shareholders. Were the 
pension funds to get off their backsides, and the 
esop trust decides to exercise its vote, things could 
become exciting. Neither have fiduciary duties to the 
company so can vote respectively in their own best 
interests.

A little excitement at shareholder meetings is 
rarely amiss, the more so since Patel has suddenly 
expressed himself in favour of worker representation 
on company boards. The idea, now seeing the light 
at Nedlac, has been germinating in the Germany-SA 
binational commission where the German model 
of “partnership in conflict” has been considered for 
adaptation to SA (TT March-May ’20).

But such adaptation won’t be easy or rapid. Martin 
Schaefer, Germany’s ambassador to SA, has 

cautioned that the essential element for the model 
to work has to be trust between employers and 
employees. They must recognise their interdependence 
as social partners and understand capital as a means to 
generate economic growth equally.

In SA, by contrast, he found a lack of trust in the 
ongoing ideological battles where capital and labour 
continue to see themselves as class enemies. n

• An increasing number of JSE-listed companies 
“have leveraged worker ownership to drive 
transformation in their companies”, Patel has noted. 
He mentioned Sasol, Impala Platinum, Cashbuild, 
Vodacom and Sanlam.
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The Covid-19 pandemic and the resultant 
extended lockdowns continue to impact many 
SA individuals and organisations. As a result, 
the economic environment has been extremely 
challenging for employers. It has led to business 
failure or employers having to downsize their 
workforce to help alleviate the financial strain on 
their businesses. 

According to Stats SA, the country’s 
unemployment rate is currently at 32.5%1. This is 
the highest level since the start of the Quarterly 
Labour Force Survey in 2008. From the third 
quarter of 2020 to the fourth quarter of 2020, the 
official number of unemployed South Africans 
increased by 701 000. This has a significant impact 
on the number of people looking for jobs in 
a contracted economy impacted by lockdown 
restrictions.

Assessing the impact of the Covid-19 pandemic 
on retrenchment levels and retirement fund 
withdrawal claims

The increase in company liquidations and 
retrenchments since the start of the pandemic 
has significantly increased the number of 
retirement fund withdrawal claims. As an 
illustration, withdrawal claims (due to liquidation 
payments, individual transfers, on retirement and 
on retrenchments) reported on our Corporate 
Selection suite of Umbrella Funds and Stand-alone 
funds increased by almost 50% from the first half 
of 2020 to the second half of 2020.

The number of retirement fund withdrawal 
claims, relating to retrenchments alone, nearly 
doubled in 2020 relative to 2019. This is evidence 
of the increase in the level of retrenchments as 
well as the financial strain on employees, caused 
by the resulting lockdowns, and hence employees 
opting to access their retirement savings as a 
cash lump sum instead of preserving their saving 
(keeping their savings invested in the fund). 

There is evidence, however, to suggest that some 
individuals, who have lost their employment, 
may not be withdrawing their retirement savings 
on retrenchment from the retirement fund 
as a cash lump sum for spending, but rather 
seek alternative investment strategies in their 
individual capacity. 

This is because we have seen significant 
investment outflows from retirement funds 
and into traditional retail investments, with 
SA’s Collective Investment Schemes (CIS) setting 
records for net inflows. According to the 
Association for Savings and Investment South 
Africa, the local CIS industry attracted R23bn of 
net inflows in the first quarter of 2020, followed 
by a record breaking R88bn in the second 
quarter, R57bn in the third quarter, and finally 
R44bn in the fourth quarter of 20202.

Scheme terminations, however, reduced in 2020 
relative to 2019 by approximately 40%. This is 
somewhat due to the contribution relief measures 
announced by the Financial Sector Conduct 

Look carefully, leap cautiously
The impact of the Covid-19 pandemic on retirement-fund 

withdrawal claims should be properly understood, 
urges Liberty Corporate Actuary Alisha Corbett.

1 32.5% unemployment rate is based on the results of the Quarterly Labour Force Survey (QLFS) (statistical release P0211) 
a household-based sample survey conducted by Statistics South Africa (Stats SA). The survey covers labour market activities of persons 
aged 15–64 years who live in South Africa. The report presents the key findings of the QLFS conducted from October to December 2020 
(Quarter 4 of 2020). It was published on 23 February 2020.

2 https://www.asisa.org.za/media/o1dl5yvd/interest-bearing-cis-portfolios-attract-record-breaking-net-inflows-in-2020.pdf 
(8 March 2021 Media Release)

https://www.asisa.org.za/media/o1dl5yvd/interest-bearing-cis-portfolios-attract-record-breaking-net-inflows-in-2020.pdf


Authority (FSCA)3. These contribution relief 
measures were put in place by Liberty Corporate 
to provide employers and members with financial 
relief options to help alleviate the financial strain 
they faced in light of the pandemic-induced 
challenges.

If retrenched, consider all options before making 
financial decisions

When fund members resign or are retrenched, 
they would typically have the option to keep their 
accumulated retirement savings invested in their 
existing retirement fund, transfer their savings 
to a preservation fund (default preserver of the 
fund or any other preservation fund), if they are 
joining a new employer then they may transfer 
their accumulated retirement savings to a new 
retirement fund of the new employer or withdraw 
their retirement savings as a cash lump sum. 

While having additional cash, by withdrawing 
one’s retirement savings as a cash lump sum, may 
be attractive during times of uncertainty, as it may 
be helpful if one’s financial situation changes and 
there is a need to alleviate financial pressure, it 
is important to understand the consequences of 
cashing out retirement savings prior to retirement.

One of the consequences of cashing out 
retirement savings prior to retirement is taxation 
of the cash lump sum which thereby reduces the 
amount of money that a member would receive. 
But this is not the case for cash withdrawals, prior 
to retirement, of R25 000 or less, as the once-off 
tax-free withdrawal threshold would apply. 

In making the decision to withdraw accumulated 
retirement savings as a cash lump sum prior to 
retirement, the short-term benefit of having cash 
at hand today should also be weighed against the 
long-term impact of effectively saving less towards 
a long-term retirement goal in the future.

Alternatively, members who leave an employer, 
through resignation or retrenchment, have 
various options as mentioned above. There are no 
tax implications for retirement savings that are 
preserved. This means that they are likely to have 
more money at retirement compared to a scenario 
of cashing out retirement savings today. However, 
members who choose to preserve their retirement 
savings still have the option of withdrawing their 
preserved money before retirement.

The last 12 months have been difficult for many 
people. We understand that we are still living 
in an unprecedented time and would like to 
commend clients for remaining invested during 
this difficult period, as we journey with them to 
help them meet their retirement goals.

www.liberty.co.za

Corbett . . .tough calls

3 FSCA COMMUNICATION 11 OF 2020 (RF) - COVID-19: SECTION 13A OF THE PENSION FUNDS ACT, 1956 AND FINANCIALLY
 DISTRESSED EMPLOYERS AND EMPLOYEES – SUBMISSION OF URGENT RULE AMENDMENTS

http://www.liberty.co.za


REGULATION 28

Opportunity 
knocks, loudly 

and desperately

Don’t breathe too easily just yet that the 
threat of prescribed assets is forever off the 
table. Rather assume that it will loom, as a 

sword of Damocles, depending on how institutional 
investors respond to the revised Regulation 28, 
still in draft, purportedly intended to facilitate 
investment in infrastructure.

There’s an element of duplicity in the new Reg 
28 being welcomed by pension funds. It’s as if their 
investment in alternatives had been cramped by 
the old Reg 28. Yet few ever approached its ceilings. 
Perhaps their enthusiasm stems partly from relief 
that prescribeds remain the great unmentionable.

That’s notwithstanding the reality. SA desperately 
needs infrastructure developments on a scale 
unaffordable by a depleted fiscus. It’s depleted by 
having perpetually to top up for squander. Also, 
many existing state-owned infrastructure projects 
are in decay. They require massive refurbishment at 
taxpayer expense. Mantashe . . . party ideologue

Retirement funds must take the lead.
If they had to wait for government they could wait forever.
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This is one level of the infrastructure 
challenge. Over and above it are demands for new 
infrastructure projects which must necessarily rely 
for finance on retirement funds. 

Proposed amendments to Reg 28, which set out 
prudential guidelines under the Pension Funds 
Act for funds’ investments, are intended to allow 
for the “infrastructure gap” to be bridged. This is 
done through a series of redefinitions and revised 
ceilings; for instance, a 45% maximum exposure to 
domestic infrastructure across all asset classes.

Importantly, and sensibly, the decision to invest 
in any asset class remains the decision of retirement 
funds’ trustees. But they can only make decisions 
based on the projects they create or are created for 
them. In the face of urgency, their wait for offerings 
from the state runs indefinitely from one year to the 
next.

At present the pockets of people’s savings under 
management of retirement funds, which 

should lend themselves to long-term horizons, are 
overconcentrated on listed equities and government 
bonds. Their need for prudential diversification 
should theoretically lay the basis for an ideal 
marriage, between the public sector on the one 
hand and private-sector funds on the other, to live 
happily ever after in an infrastructure bliss.

But only theoretically. So long as the principle 
of trustees’ fiduciary duty endures, private sector 
confidence in the public sector is too low for the 
partnership to be uncritically embraced. Suffice the 
testimony by ANC chairperson Gwede Mantashe to 
the Zondo commission on the overlaps of state and 
party, and the tolerance of maladministration.

Such is the state’s record of governance failure 
and operational lethargy that President Cyril 

Ramaphosa’s whole “kickstart” ambition smacks of 
fantasy.

Instead of advancing a focused clutch of projects 
for see-through to yield and impact, government 

has identified a myriad wish list impossible 
to assess. Instead of clarity on whether Reg 28 
accommodates only public infrastructure, to the 
exclusion of private, there’s obscurity. Instead of 
boldness in the unlisted space, which has greater 
potential than listed for local content and job 
creation, caution is the watchword.

In a report commissioned from Intellidex by 
Business Leadership SA, strong recommendations 
are made for infrastructure investment to be 
stimulated (see box). The only surprise in them, 
long enunciated, would be acceptance and 
implementation by the ruling party in an ideological 
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time warp. It shows in that, when public-private 
cooperation might have been expected to flourish 
through the Covid crisis, it failed.

For its part, the private sector bristles with 
infrastructure initiatives. Asset managers Old 
Mutual Alternative Investments and Futuregrowth, 
to name two, are shining participants (TT March-
May ’20). 

In May last year Stanlib launched its Khanyisa 
Impact Investment Fund, managed by Stanlib 

Credit Alternatives, targeting a return of 4,5% 
over rolling 12-month periods. More recently, 
in September, Novare started to build a R2bn 
impact fund with a targeted return of cpi + 12% 
mainly from the agriculture, manufacturing and 
infrastructure.

Most recently, RisCura launched SA’s first Impact 
Fund of Funds investment series. It focuses on 
unlisted debt, unlisted property an unlisted equity. 
The fund of funds structure enables “a pooling 
mechanism for long-term impact capital that can 
provide a stable source of funding for commercially 
competitive impact and development projects”, 
points out MD Malcolm Fair, while also helping to 
mitigate risk and liquidity concerns.

Seemingly off the top of his head, David Moore 
of Alexander Forbes Investments rattles off a 

sample list of available opportunities within the 
private equity and infrastructure classes. None are 
“public infrastructure”, but he believes that all can 
provide pension funds “with attractive inflation-
beating returns that complement traditional asset-
heavy portfolios”.

Pension funds had better grasp the nettle. Or 
else. Imagine a government raid on their assets to 
support vanity projects managed by cadres. Not too 
hard to imagine, unfortunately. n
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So, when comparing us to our competitors, make sure that you’re comparing like for like, and you’ll discover, just like our 
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CURRENTS

High-profile example
When it comes to payment of retirement-fund contributions, one might have 

expected better of the governing party. Actually, not really.

These can’t be the happiest times for Paul 
Mashatile, treasurer-general of the ANC 
and member of its top six (or is it top five?). 

Apart from all the other political turmoil that engulfs 
him, if the Sunday Times is to be believed (and when 
is it not to be believed?) he’d also be the party’s front 
man in addressing staff retrenchments, late salary 
payments, a multi-million rand bill for unpaid paye 
taxes (R80m at one stage) and a debt (around R140m 
when he took office) owed to its provident fund.

Whoever is responsible for the latter should, 
at the least, be publicly identified. It brings into 
sharp relief, at the highest level, one of the biggest 
problems that afflicts the retirement-fund industry. 

Once the contribution has been deducted from 
the employee’s salary, its non-payment to the fund 
means that the employee loses out on retirement 
benefits and is further prejudiced by the absence of 
investment. 

Potentially worse, what’s happened to the money? 
Is it still intact for payment to the fund, and what if 
it isn’t; for example, been (mis)appropriated to assist 
the employer’s operating expenses?

Year in and year out, Pension Funds Adjudicator 
Muvhango Lukhaimane emphasises that “the 
continued non-payment of fund contributions by 
employers is of great concern”. In the latest annual 
report of her office, the then board chair (and FSCA 

acting commissioner) Abel Sithole noted that the 
greatest number of complaints to the Adjudicator 
related to non-compliance with s13A of the Pension 
Funds Act which deals with non-payments by 
employers of employees’ contributions.

The Office of the Adjudicator had taken a policy 
position to refer back s13A-related matters to the 
fund and request that it provides proof of legal 
compliance before considering relief, he said: “This 
will assist in identifying exact points of failure in 
the value chain and ensure that determinations...
clearly identify root causes and those responsible for 
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possible further action by the regulator.”
In 2014 it was provided under the Financial Laws 

Amendment Act that “every director who is regularly 
involved in the management of the company’s overall 
financial affairs” would be personally liable for the 
payment of fund contributions. Retirement funds 
were required to request employers to identify these 
people. 

In addition to the possibility of these relevant 
people being held personally liable for payment, they 
could also be subject to criminal sanction.

 

Hot seats

Warm welcomes to Unathi Kamlana and 
Astrid Ludin, respectively appointed the 

commissioner and deputy commissioner of the 
Financial Sector Conduct Authority. Given the 
period and process it has taken to make the 
appointments, they must be pretty much ideal.

Both have impressive qualifications. Kamlana 
emerges from the Reserve Bank and Ludin was 
formerly a deputy director-general at Trade, Industry 
& Competition. 

At least two more deputy commissioners will be 

appointed, quite possibly from within the present 
FSCA executive structure. Olano Makhubela and 
Katherine Gibson, who were respectively the two 
most recent acting commissioners, spring quickly to 
mind.

The changes see the departure, at long last, 
of Dube Tshidi. The former executive officer of 
the Financial Services Board, and subsequently 
a member of the FSCA interim management 
committee, it’s been impossible over the years for TT 
to obtain information on certain retirement-fund 
curatorships under his watch.

Repeatedly requested, and denied, has been 
disclosure of fees paid since 2011 to attorney-curator 
Tony Mostert. Included in this would be the fees 
extracted from the payments, each of over R300m, 
from Sanlam and Alexander Forbes after Tshidi had 
threatened to withdraw their operating licences.

Like a broken record, TT has carried on and on 
about this. There is a certain merit in brushing off 
media queries in anticipation of them eventually 
evaporating in fatigue. But there’s a converse. The 
longer the queries are ignored, and begin to look 
like a cover-up, the curiouser and curiouser they 
become.

There’ll be an early opportunity for Kamlana 
to demonstrate his approach to transparency and 
accountability on the FSCA’s own market conduct.

Momo’s wish list

Addressing the annual conference of the Pension 
Lawyers Association in May, National Treasury 

deputy director-general Ismael Momoniat focused on 
three difficult retirement-fund areas: consolidation, 
coverage and preservation.

Notwithstanding the extensive consolidation 
into umbrella arrangements, with mainly the larger 
funds remaining standalones, he talks of the total 
number shrinking to perhaps below 50. This would 
imply a move to something along the lines of the 
superannuation model in Australia, inclusive of 
auto-enrolment, which would take SA onto a whole 
new course of retirement-fund reform. 
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The shrink he envisages would be drastic. As an 
estimate, having brought down the number of funds 
from about 13 500 a few years ago, SA now has 
some 1 500 active funds. The number is an estimate 
because the recent shakedown on which the FSCA 
has embarked.

In April it circulated to administrators a list 
of funds whose registrations were earmarked for 
cancellation. The exercise effectively launched a 
dipstick attempt to determine which funds are 
inactive or dormant, in the sense of having no 
assets or liabilities, and where no purpose is served 
by continued registration. The list comprises many 
hundreds of funds, so at this stage there’s no way 
of saying how many will survive the cancellations 
blitz.

Care will need to be taken to avert from 
cancellation those funds holding unpaid benefits. 
Prominent in trying to sift the array of funds it 
manages for unpaid benefits is Liberty Corporate. 
Chief executive Tiaan Kotze confirms: “We have 
received the notice issued by the FSCA and 
commenced investigations into the funds listed.”

FSCA divisional executive Olano Makhubela has 
begun sensibly to address a massive legacy problem. 
Rather than automatically cancel funds on the say-
so of administrators, as the old FSB once did, he’s 
seeking input on those that can legitimately be 
cancelled for redundancy.

On coverage

In his musing at the PLA, Momoniat spoke in 
general terms about the categories of citizens 

who have no provision for retirement. These 
include those without formal employment as well as 
participants in the ‘gig’ economy.

However dire the situation pre-Covid, the 
pandemic has exacerbated it. On a sample of one, 
administrator Alexander Forbes finds that in 
the year to end-March there’ve been over 27 000 
retrenchments in its base of 920 000 active members.

Now 3% of the base might not sound like much, 
but it’s equivalent to the closure of perhaps five large 
funds. Then there’s also, as a result of retrenchments, 
a loss of about R10bn in fund assets.

On an industry rule-of-thumb, multiply 
the Forbes figures by four to get a feel for the 
contraction in SA’s employee benefits. It’s an industry 
with huge leakage because there’s a preponderance 
of people who withdraw their entire pots on 
retrenchment or resignation.

And this in an industry supposedly positioned 
as an investment leader for infrastructure, 
empowerment, environmental causes and other 
social virtues. They bump against reality as much by 
assets contraction as by returns competition.

On preservation

For retirement-fund conferences, Zoom overload 
hit in mid-May. Immediately after the annual 

PLA bunfight came the annual Batseta jamboree, 
both virtual. Had he been able to stay for Batseta, 
Momo would have been particularly delighted by the 
presentation from Claire Sherwood of 27four.

By far and away, she pointed out, the biggest factor 
contributing to low savings levels of members at 
retirement is low levels of preservation during their 
working lifetimes. As per the accompanying slide:

u Taking a 20-year old and projecting contributions 
for 45 years, the net replacement ratio (NRR) 
would amount to 138%;
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u But if that member were to withdraw from a 
fund and not preserve after the first five years – 
cashing in an amount of R93 584 which would 
have accumulated in the first five years – the NRR 
drops down to 106%. Thus the impact on the 
accumulated value is a reduction of over R4m;

u Withdrawal after 10 years -- cashing in an 
amount of R270 157 which would have 
accumulated in the first 10 years – the NRR drops 
down to 80%. The impact of the accumulated 
value is a reduction of over R7,5m.

The impact of compound interest is astounding, 
Sherwood notes: “There needs to be a greater 
conversation in the industry on how preservation 
rates can be improved.

Nuts and bolts

Since its launch 27 years ago, the annual Manager 
Watch publication by Alexander Forbes has 

developed into the essential handbook of the 

retirement-fund industry; so much so that it must 
not only find a place at the elbow of fund managers 
but should also be the indispensable reference 
work for fund trustees as well as part of the FSCA 
educational toolkit.

Through its 260 pages, it offers more than a bird’s 
eye of an industry in all its rapidly evolving and 
disparate forms. Quantitative analysis is tabulated, 
contextualised and explained. Terms in common 
usage are defined. Discussion of topical challenges 
complement the stimulation.

Given this wealth of information, to highlight 
particular categories would be purely arbitrary. 
For example, the rankings of the largest managers 
come as no surprise. Neither does the revelation 
that the 20 largest managers are all at B-BBEE Level 
1 or 2, thus begging the question of why they’re 
controversial. That illustrates a debate which the 
survey should ignite.

Another is in its comparison of investment 
managers’ fees (see slide). Its purpose is to create 
transparency and visibility of fees charged for 
institutional pension-fund mandates, says the 
survey: “The main benefit is to provide trustees, 
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asset consultants and advisors with a framework to 
benchmark fees that they’re being charged.”

There’s discussion on the main types of fees 
sometimes relevant to BIV (best investment view), 
showing trends over a five-year period, across nine 
popular pension-fund mandates. It’s noted that the 
study is limited by a restriction in the universe, 
voluntary participation and possible bias.

Nonetheless, it’s a starting point for the costs 
debate likely to grow in contention. That much 
has already been signalled by the regulator. Fund 
members, too, should have more than a passing 
interest in how their trustees respond.

 
Snippets worth noting

Obviously unrelated are the following:

u Ashburton Investments’ MidCap ETF has won 
a SALTA (SA Listed Tracker Awards) for the 
most capital raised by a SA exchange-traded fund 
over one year. Now in its fourth year, the SALTA 
recognises not only the best total investment 
returns over the past one to five years in various 
categories but also looks to reward “skills” in 

providing index-tracking on listed ETF passive 
products.

u Pretty much a fixture at Sanlam for the past 
decade, for his handling of the annual Benchmark 
survey, Viresh Maharaj has joined Alexander 
Forbes as its executive responsible for group 
strategy and customer experience. Highlights of 
his contribution to the industry have included 
unpacking changes in longevity due to medical 
technology and exposing the epidemic of 
financial stress. “As an industry we have the 
opportunity meaningfully to change the lives of 
millions of people across the income spectrum,” 
Maharaj believes.

u US financial heavyweights Citigroup, Bank of 
America, Wells Fargo and Goldman Sachs have 
all asked their shareholders to reject proposals 
for racial-equity audits. While these audits were 
supposed to have ensured transparency on racial 
equity, the sustainability report of Goldmans 
showed that only 3% of its US workforce 
comprised black people in executive and senior 
management. n
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Alexander Forbes employee benefits help your employees maintain financial stability. 
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• Manage their finances day to day

• Save for the future

• Have money available for emergencies 

We partner with you to personalise your employees’ benefits with solutions at low fees for institutions. We also provide 

training, support and resources throughout your employees’ working life – and beyond – to help them achieve financial 

well-being throughout their life.

Now that’s something they can count on.

ENSURING EMPLOYEES HAVE 
FINANCIAL STABILITY IN AN 
UNPREDICTABLE WORLD

COUNT ON OUR ADVICE
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Pension fund trustees can and should be aware of the powerful 
position they hold in ensuring that responsible investment in South 
Africa generates not only financial returns but also meaningful 
social and economic outcomes, while at the same time preserving 
environmental sustainability.

As investors become increasingly focused on the impacts of 
environmental and social issues, we’re seeing new terms flooding the 
sector: Environmental, Social and Governance.

More about Investor activism 
Investor activism refers to the actions taken by investors to engage 
with their investee companies on both financial and non-financial 
matters. Traditionally, they do this through public campaigns, attending 
company Annual General Meetings (AGMs), being vocal and voting 
on key matters, and presenting shareholder resolutions to deal with 
important ESG issues.

In doing so, investors can encourage corporates to think beyond mere 
short-term profits but also to consider their long-term sustainability and 
overall impact on society.

Investor activism can take different forms depending on the type of 
investment instrument.

Shareholder activism
Equity investors buy shares in a company and, in doing so, become 
part owners of the company. This means that they benefit financially 
when the company does well, through dividends and capital 
appreciation in the value of the shares. 

But it also means that as part owners of the business, they are partly 
responsible for ensuring that the company is a good corporate citizen 
in terms of how it is governed, how it treats its staff, how it impacts 

the community within which it operates and what is its environmental 
footprint.

Shareholders are becoming increasingly aware of these issues 
and are using their power to demand greater accountability and 
transparency from companies.

One form of shareholder activism is simply exercising the right to vote 
on important matters. But as a minority shareholder an investor may 
not be able to materially influence the outcome of the vote. 

So shareholder activism in that case could take the form of attending 
the AGM and being vocal about contentious matters - and asking 
the “hard” questions around the company’s corporate practices, 
particularly if investors identify practices that they believe to be 
unsustainable, harmful or against the principles of good corporate 
governance.

If these efforts prove unsuccessful, the only remaining form of 
shareholder activism may be to “vote with their feet” by choosing 
to divest in the face of pervasive issues that are not adequately 
addressed by the company.

Bondholder activism
Bondholder activism is a lot less commonly understood than 
shareholder activism. 

Bondholders provide debt funding to companies (or governments). 
They do not have an ownership stake in the investee companies, 
and as such cannot necessarily vote on matters relating to how the 
company is run. As the providers of large amounts of debt capital 
needed to fund the operations or growth of these entities, bondholders 
are nonetheless able to effect change in the borrowers’ behaviour in 
the following ways:

Investing in a future that matters
Futuregrowth investment analyst Melissa Moore explains the basics of ESG 
and discusses their meaning in the context of pension funds’ investments.
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What do all these terms mean?
ESG integration
is concerned with understanding 
and measuring the non-financial 
ESG risks that a company faces 
as part of the investor’s overall 
investment screening and 
analysis process.

Socially Responsible 
Investing
refers to the practice of 
integrating ESG into the 
investment process and avoiding 
investing in companies deemed 
to have negative social or 
environmental exposures.

Impact Investing
talks to Investing with the 
intention of generating positive 
and measurable social and/or 
environmental impact alongside 
a financial return.

Investor activism
on the other hand, talks to how 
investors use their position as 
shareholders or debt funders 
of a company to effect positive 
change in corporate behaviour, 
or in the capital markets as a 
whole.



1. They can vote with their feet, by walking away from bonds of 
 companies or entities that have pervasive issues;

2. They can negotiate for specific protections in their loan 
agreements, which require the borrower to uphold certain 
standards of governance, that demand transparency on important 
matters or that outright prohibit certain actions. A simple example 
of this would be requiring a state-owned entity to adopt a Conflicts 
of Interest policy to prevent the risk of tenders going to the 
directors’ friends or family;

3. Bondholders, much like shareholders, can also hold their investee
companies accountable through direct engagement with 
management or by being vocal in the public domain on matters 
that they believe require attention.

Investor activism can also include the way that investors engage with 
market regulators and other capital market participants (such as a 
stock exchange) to promote safer, more transparent capital markets 
for investors. 

An example of this would be a South African investor pushing for more 
stringent requirements for companies wanting to list their shares or 
bonds on the JSE. As Futuregrowth, we have exercised bondholder 
activism through our constant engagement around strengthening the 
JSE debt listing requirements.

What can you do as a pension fund trustee?
People who invest directly in the stock/bond market can be investor 
activists on their own behalf: they can choose not to invest in a 
company that they know treats its employees unfairly or is a huge 
emitter of greenhouse gases, for example. The challenge, however, 
is that many people do not invest directly in the market. For most 

people, a large part or perhaps even all of their savings are invested 
in a pension or provident fund which is managed on their behalf by an 
asset manager.

As an asset manager, we are the custodian of large amounts of capital 
that we invest on behalf of our clients. Given that we are entrusted 
with this responsibility, we have a fiduciary duty to deploy that capital 
to sustainable investments that will yield positive financial returns, but 
also to entities that are responsible corporate citizens. 

We essentially hold the key to keeping our clients’ investments 
accountable for maintaining high environmental, social and 
governance standards.

But there is a step before the involvement of the asset manager. It 
involves the employee-elected pension fund trustee. 

The trustee is the first link in a chain that stretches from the 
workplace, through several levels of advisors, to an investment in a 
company that may go on to thrive or fail, either through its financial 
performance or through the effect it has on the environment or the 
society within which it operates. In terms of the law, trustees have an 
immense responsibility: their fiduciary duty is equivalent to a director’s 
responsibility in a company.

In terms of Regulation 28 of the Pension Funds Act, trustees are 
obliged in their investment decision-making to appropriately consider 
ESG factors which may affect the sustainable long-term performance 
of a fund’s assets. They are also required to have an investment policy 
statement which clearly sets out their approach to ESG issues.

Be a responsible investor
But, as a trustee, why not take this a step further to become an 
investor activist in the execution of your fiduciary duty? Equipped with 
what you now know about ESG integration, responsible investing 
and investor activism, hold the asset managers you are considering 
allocating funds to, or have already allocated funds to, accountable to 
the highest possible standards.

Pension fund trustees are urged to be aware of their capacity and 
potential to ensure that responsible investment in South Africa 
generates not only financial returns but also meaningful social and 
economic outcomes, while preserving environmental sustainability. 

Consider how you can use your fiduciary responsibility to contribute to 
a fairer society, a healthier environment and a more inclusive economy 
-- for a future that matters to you and your beneficiaries.

Futuregrowth Asset Management is a licensed discretionary 
financial services provider.
www.futuregrowth.co.za

Moore . . . trustees’ role is critical
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COVER STORY

Finer points finessed

Until now, retirement funds have enjoyed 
a special dispensation within a special 
dispensation. That’s about to change. In the 

name of transformation, a new and more challenging 
dispensation awaits.

Under the broad-based black economic 
empowerment (B-BBEE) legislation, retirement funds 
fall not under the general codes of good practice but 
are separately categorised under the Financial Sector 
Code (FSC). 

In turn, under the amended FSC gazetted 
in December 2017, it was voluntary for the 100 
largest retirement funds (including the umbrella 
arrangements) to report to the Financial Sector 
Transformation Council (FSTC) on their individual 
progress in fulfilling their obligations. It’s been a 
complex and sometimes confused exercise.

Nonetheless, sooner than later, the voluntary 
element of annual reporting will be replaced by 
mandatory. The change became inevitable after the 
funds were accused – not necessarily with the best 
interests of fund members at heart -- of slow and 
sloppy reporting to the FSTC. Participants in a Batseta 
panel discussion interpreted this -- not necessarily 
with altruistic dispassion – to reflect a lackadaisical 
commitment to transformation vigorously disputed 
(TT July-Sept ’19).

Will the imminent change be for better or worse? 
It depends on implementation; for example, who 
will pay and who will be paid how much for the 
costs of compliance, and on whether enhanced black 

participation will indeed be facilitated to sharpen 
competition. Almost as an aside, since it’s too often 
obscured in the industry leaders’ clamour to be 
acknowledged for their virtue, there’s also the little 
matter of the quantifiable impact on fund members’ 
benefits in net after-costs returns.

The big difference now is that funds will be 
obligated to assemble and submit loads of verifiable 
data to the FSTC, itself awoken from slumber 
under new management. The board chairman is 
Khaya Sithole, a chartered accountant and media 
commentator of outspoken views.

Chief executive is Pumla Ncapayi, formerly 
head of the Gauteng department of economic 

development. Her appointment was an inspired 
choice that bodes promisingly for consensus-building 
between the rival interest groups amongst the FSTC’s 
disparate stakeholders. 

Quietly spoken and thoughtful, she’s an easy 
conversationalist keen to hear the views of others without 
imposing her own. Her priority is to “place the FSTC 
where it should be as a leader in transformation matters”, 
she says, and sees transformation itself “as a vital means 
to redress challenges, especially inequality, in SA”. 

Anticipating the emotion she’ll encounter, Ncapayi 
calls for “cool heads” in admitting to past flaws and 
pausing to ensure that “what we’re doing is working 
for the economy”. A particular passion is around 
education, from teacher ratios in schools to value 
from investment in Sector Education & Training 

Transformation in the financial sector, including retirement funds, is a work in 
progress. With fresh blood in the FSTC, it’s about to be accelerated.
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Authorities. She considers that the provision of 
financial education is a key FSC deliverable.

Her first priority is reporting to government on 
the financial sector’s state of transformation for 

2018-20. “The goal is to present stakeholders with 
a user-friendly report card that outlines both the 
transformation achievements and shortcomings when 
measured against the amended FSC,” she says. The 
areas of identification include:

u	Funding and development of black business in 
 general and black industrialists in particular;
u	Support for small black businesses through 

Enterprise & Supplier Development and 
preferential procurement;

u	Public-private partnerships to fund higher 
education, and

u	Increasing the levels of financial inclusion and 
consumer financial literacy.

Commendable principles, all of them, and long 
articulated. But then, in April, came the jolt. Ncapayi 
wrote to “all measured entities” in the financial sector. 
They included asset-management companies, in recent 
months accused rightly or wrongly by deputy finance 
minister David Masondo of too slowly bringing racial 
and gender representation to better balance.

Recipients were reminded to submit annual reports 
to the FSTC, showing progress in implementing the 
FSC, and have their information verified by “B-BBEE 
qualified professionals”. Also contained are get-tough 
warnings such as name-and-shame, and dropping 
rating levels, for institutions which don’t report on 
time.

There was no specific mention of retirement 
funds, but this will presumably change when the 

voluntary dispensation – allowed since December 
2017 – gives way to mandatory. For a preview on 
where future direction might lead, there’s a checklist 
against a schedule under the amended FSC (with own 
comments in italics) summarized:

u	Although many aspects of the B-BBEE legislation 
are irrelevant to retirement funds, they have a 
critical role to play in the transformation of the 
sector largely by virtue of appointing private-
sector service providers. (Take this as the leg-up for 
smaller firms, black owned and/or managed, onto 
the radar of the large retirement funds and onto asset 
managers’ platforms of linked investment service 
providers.)

u	Large funds should compile and publish 
annual scorecards for the elements of preferential 
procurement and management control. (The former 
should embrace the look-through principle into 
who does what work, whether in administration or 
investments, as well as the efficacy of mentorship 
and promotion programmes. A tickbox exercise on 

Ncapayi . . . focused and approachable
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ownership can mislead. On management control, it 
cannot be assumed that there are armies of aspirant 
trustees chomping at the bit for appointments. 
They simply don’t exist in either gender or any 
pigmentation. The lack of enthusiasm for trusteeship 
– from member elections to enhancing competence 
levels – blights the foundation of the industry’s 
supposed ‘democratisation’.)

u	Trustees have little or no influence on membership 
demographics. For this reason it is suggested that 
large funds should not be scored on the ownership 
aspect of B-BBEE but should report annually on 
the proportion of fund liabilities attributable to 
black male and female members. (Sounds pointless, 
given that trustees cannot influence the membership 
demographics, except to increase the costs of data 
research or satisfy an appetite for racial profiling.)

u	Funds should annually disclose details related to 
accredited SAQA-approved training spent 
on trustees and executive management such 
as principal officers. This should include the 
quantum, average spend per staff member etc. 
(Such disclosures need not tell anybody anything 
about the ability to instruct an asset manager on 
proxy voting, draft an investment policy statement, 
choose a service provider or fight on fees.)

u	Annual reporting by funds should include a 
narrative on the B-BBEE scorecard achieved and 
future plans for achieving the score. (Seems there 
could be an unspoken gap between instruction and 
implementation. Why should funds comply? And 
what if they don’t? Can the FSTC fine the fund or its 
trustees? If not, does the change from voluntary to 
mandatory make much difference?)

In its myriad forms, transformation is the holy 
grail of SA’s democracy. Retirement funds, by virtue 
of their assets under management, can play a critical 
role in making it work. On it depends their judgment 
simultaneously to balance societal upliftment with 
risk management and investment returns, the one 
ultimately dependent on the other. 

The opportunity to do so is to work with Ncapayi, 
the sort of personality with whom it looks enticing to 
work. In the tilts of everyday SA bureaucracies, such 
opportunities to repair the trust deficit do not often 
present themselves.
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This is a fresh start along an evolving 
continuum, begun in 2002 with the voluntary 
Financial Sector Charter. It’s perpetually tried 
and tested, now the more difficult because of the 
shrinking assets in retirement funds and the dire 
circumstances of the SA economy. Yet the more 
urgent and necessary, in the sense of cooperation 
to create a social glue, for precisely those reasons.

The FSTC was constructed to be broadly 
representative. Of its members, three are 
drawn from trade-union federations, two from 
government, three from “community groups”, 
and three from such trade associations as the 
Association of Black Securities & Investment 
Professionals, the Association of Savings & 
Investment SA, and the Banking Association. 
For the FSC to be gazetted, and thus to have 
become law, there had to be consensus between 
all parties.

This has happened, quite remarkably in a 
society ostensibly so divided, and from it have 
flowed B-BBEE ratings without which it’s virtually 
impossible for an institution to conduct business. 
Ownership is only one element amongst others – 
such as skills development, procurement policies 
and consumer education – for earning scorecard 
points. 

The major banks, life offices and asset 
managers are overwhelmingly in the higher levels 
of transformation on the current FSC. As flaws 
emerge – as they inevitably do in any market 
system – the code stands to be reviewed.

At present exhaustive efforts are underway 
for independent measurement of transformation 
within different financial sectors given their 
different capital requirements and operational 
purposes. The idea is to compare like with like, 
across the myriad criteria that are variously 
weighted, for the research findings to be 
actuarially sound.

What is all this effort and expense supposed 
to achieve? By the extent to which it succeeds in 
promoting the growth of black businesses, for 
the good of the many, is transformation surely 
to be judged. n
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FUND GOVERNANCE

Tough times ahead for 
principal officers

It’s envisaged that the official over whom the 
Financial Sector Conduct Authority will have 
unrestricted authority is the retirement fund’s 

principal officer (PO). The role that the FSCA would 
like the PO to play is now clearly spelled out in the 
Conduct of Financial Institutions (COFI) Bill at s8. 

However, when the FSCA embarked along this 
path -- with publication of a directive (see box) -- such 
clarity did not exist. Now the fact that the PO is a 
fiduciary, with defined duties and accountable to the 
FSCA, means that the role of the independent PO will 
be significantly different to the one performed by POs 
at present. 

Professionalisation of funds’ boards

In the structure prescribed by the directive, 
commercial umbrella funds are singled out as funds 
required to have their boards comprising 50% 
independent trustees as well as an independent PO 
and deputy PO. Unfortunately, this new strategy and 

direction were not well advertised. 
Instead of sharing a new long-term strategy for 

POs, with a phased roll-out plan, the implementation 

Proposed changes are causing concerns. TT asked three experienced 
POs – Kobus Hanekom of Sanlam Umbrella Fund, Radesh Maharah 

of the Motor Industry Retirement Funds and Wayne Hiller van Rensburg 
of PensionMatters – to summarise the situation as they see it 

and provide a platform for future debate.
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announcement was followed by a battle of legal 
arguments. The FSCA took a position anchored in the 
wording of the directive. 

It concluded the debate by declaring that it had 
obtained legal opinion to the effect that the PO owes a 
fiduciary duty to the fund. This requirement thas since 
been included in s8 of COFI. 

The transition period that the industry and 
individual funds must make to the new “independent 
trustee and PO regime” looks very short, disruptive 
and unfortunate. The requirement for independent 
POs is to the effect that a PO may not be employed by 
any service provider of the fund. This is problematic 
as, in the case of most commercial umbrella funds, the 
PO is employed by the sponsor. 

Several implications

The FSCA wants to be able to rely on the independent 
PO, as a fiduciary, to

u	Monitor the governance and compliance of the 
 fund; 

u	Report to and engage with the board on any 
 shortcomings on an ongoing basis.

Further:
u	While the board is in no way relieved of its 

management function and still takes all the 
decisions, the PO effectively becomes the first line 
of defence in the FSCA strategy;

u	Should anything go wrong, the FSCA will therefore 
 be able to interrogate both the fund and the PO.

Questions on the mind of many: What if the board 
does not yield to the guidance of the PO? And what is 
the PO required to do to ensure compliance?

To appreciate the entire picture, the duties of the 
independent trustee should be read with the duty 
to whistle-blow. The potential effectiveness of this 
arrangement could be likened to a scorpion’s pincers 
and the poisonous tail. 

On the one hand the PO is properly qualified, has 
the required experience, is required by law to keep a 
close watch on the governance and compliance of the 
fund and stands accountable to the FSCA. 

The poisonous tail in this case is the disclosure 
requirement of the PO -- and trustees, administrator, 
auditor and valuator -- in the form of a whistleblowing 
duty “on becoming aware of any matter relating to 
the affairs of the pension fund which, in the opinion 
of the principal officer, may prejudice the fund or its 

Hanekom, Maharaj and Van Rensburg . . . specialist panel
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members, (to) inform the registrar thereof in writing”.
This duty of the PO is much wider that it is 

for board members (trustees). Time will tell how 
actively the FSCA will manage and enforce this 
requirement.

If POs are actually fined and penalised where no 
special disclosures were made, it could place the board 
and the PO in a most precarious position. This is in 
the sense that the career and livelihood of an industry 
professional is effectively placed between a proverbial 
rock and a hard place i.e. between the board and the 
FSCA:

u	In a worst-case scenario, the PO’s employment and 
financial sustainability as an industry professional 
become a vulnerable and insecure proposition;

u	Should the working relationship with the board 
not go according to plan and the PO is not 
prepared to agree or condone certain actions by the 
board, the PO runs the risk of being forced out. In 
situations like this it is a natural instinct for the one 
side to play the person and cast aspersions on the 
quality of work performed;

u	If concerns raised by the PO are not addressed, 
there may come a time when the PO has no option 
but to make a disclosure to the FSCA. But history 
indicates that whistle blowers are in the positive 
spotlight only for a short while and are then 
avoided;

u	The remuneration package of an independent PO 
therefore has to take into account this insecurity of 
tenure in a worst-case scenario. There may be many 
months between the end of one engagement and 
the start of the next appropriate PO position;

u	Not necessarily due to a direct fault on the part 
of the PO, he or she may not come out of the 
most recent engagement in the best shape. Any 
reputational damage inflicted may make it difficult 
to land a subsequent engagement.     

In the proposed new independent PO regime the 

PO’s reputation, career and financial livelihood are 
placed between the cut and thrust of activity by the 
fund on the one hand and, on the other hand, the 
extent to which the fund maintains a clear governance 
and compliance record with the FSCA.  n
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Momentum Investments is part of Momentum Metropolitan Life Limited, 
an authorised financial services (FSP6406) and registered credit (NCRCP173) provider. 

We are in the business of trusted partnerships with retirement funds, asset consultants and 
advisers in South Africa’s, and we are proud of these strong personal relationships. 

Our investment approach means constructing a portfolio that is capable of meeting an 
investor’s needs. Our outcome-based investing philosophy places the investor's 

needs at the centre of the investment process, allowing us to align your investment with your 
financial goals. Our investment solutions include multi- and single-asset-class solutions, 

as well as specialist portfolios, offering you a broad range of investment strategies with access 
to various asset classes. Because with us, it’s personal.

Contact us at emailus@momentum.co.za or visit momentum.co.za 

for more information about outcome-based investing.
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Impact Investing
For the dignity and care of the planet and its people

Fran Troskie, Investment Research Analyst, RisCura

Investing with dignity and care — these are key themes that we thread through our members’ retirement journey. Retiring with dignity 
means retiring with the means to support yourself, with the ability to care for your needs and to achieve a desired and sustainable 
standard of living. What if a sense of dignity and purpose could be further personified in how members fund their retirement? 

Impact investing is one such way. Globally, impact investing means 
“to generate positive, measurable social and environmental impact” 
while still delivering competitive investment returns.  Impact investing 
has transformed from a mere concept a decade ago to a formalised 
investment strategy today with a current estimated market size of USD 
715 billion.  

At RisCura, investing in a world with a sustainable future has always 
been at the heart of what we do. Research has dispelled the myth 
that we need to forfeit financial gain for the “greater good”. There are 
numerous examples where impact investors have netted substantial 
long-run returns, at appropriate levels of risk. And, more importantly, 
these income streams have proven to be stable and sustainable. In South 
Africa, one such example is those investors who were first movers into 
renewable energy, where returns of around CPI+3-4% were locked in 
over time. 

Retirees around the world have been hard-hit by the COVID-19 
pandemic. In South Africa, interest rates are at record lows, traditional 
sources of stable income have lost their lustre, and stock markets are 
volatile at best. The pandemic has also highlighted the glaring socio-
economic ills prevalent in many developed and developing economies – 
gender, racial and income inequality; widespread poverty; and economic 
vulnerability. Globally, economic growth has languished, and in South 
Africa, the revival is likely to be slow and painful thanks to its unique 
political and economic challenges. 

Mobilising capital to spur an economic recovery has become essential. 
Yet, do we want to perpetuate a landscape where inequality, poverty 
and corruption are rife, where essential services are lacking and where 
the environment is needlessly exploited? The answer is a clear no. That 
is why South African investors should, and increasingly are, looking to 

impact investments to redress socio-economic and environmental ills, 
while simultaneously earning attractive returns. And recent surveys of 
retirement fund members have shown they want “positive” investments 
that leave a lasting legacy (2020 poll by global consultancy firm Bfinance; 
Willis Towers Watson, 2020 Board of Directors Survey: Alignment 
of ESG with Executive Incentives and Human Capital Governance; 
Reptrak 2021). 

RisCura is helping to make this possible. Using its extensive 
institutional knowledge, RisCura has recently launched  
South Africa’s first fund-of-funds series focused specifically on 
impact investments.

The RisCura Impact Fund Series focuses on unlisted debt, unlisted 
property and unlisted equity. The solution offers trustees a single point 
of entry into a widely diversified portfolio at a competitive cost.  By 
mapping the objectives of the National Development Plan 2023 to the 
targets and objectives of the UN Sustainable Development Goals (SDGs), 
RisCura has identified eight priority investment themes (see themes in 
image below) to focus the funds’ investments, thereby allowing retirees’ 
capital to have an impact across areas such as job creation, agriculture 
and green energy, while offering an attractive targeted investment return.  

An additional benefit to retirement funds, with their cashflow and asset-
liability matching needs, is that the series of funds has been structured 
by RisCura to allow for some monthly liquidity, while also allowing for a 
long-term sustainable level of return. 

Retirement fund trustees can now give their members access to the 
impact investments they seek and experience enhanced returns while 
restoring dignity and care for the planet and its people.  It’s a win-win 
for all. 
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STAKEHOLDER ACTIVISM

Maverick views on ESG

The newly-proposed Regulation 28, like its 
old-established predecessor, bangs on about 
ESG (environmental, social and governance) 

criteria. For so long has the term been propagated that 
it’s become almost hackneyed, too easy to pass muster 
for compliance and too rarely interrogated for relevance.

But if everybody’s into ESG, then nobody’s evaded 
it. That’s what happens when companies have learnt to 
spin and investors are seduced by feel-good narratives. 
Fact is, however, that ESG comes in degrees and nuance 
that differ from company to company and sector to 
sector.

Such is the onrush of ESG, in the tides of offerings 
and floods of takers, that its characteristics are assumed 
rather than analysed; for example, on what it is and 
what elevates it from common-or-garden products. ESG 
might merely be the latter in a nice new dress.

Undressed, ESG seems remarkably akin to a tool in 
conventional risk management. As the preamble 

to the new Reg 28 puts it: “Prudent investing should 
give appropriate consideration to any factor which may 
materially affect the sustainable long-term performance 
of a (retirement) fund’s assets including factors of an 
ESG character.”

That’s the ritual before trustees start comparing 
and complaining about quarterly performances. When 
there’s a choice between morality and money, short-
termism and sustainability, human nature is inclined to 
take over.

But not always. The difference is when fund 

managers nail their colours to the mast with clear 
principles that they disclose and execute, ultimately 
expressed in proxy voting or perhaps disinvestment. It’s 
called stewardship.

The flip side is in the marketing where ESG is 
claimed but unsupported. A common promotional ploy 
worldwide is use of the ESG label to aggrandize the 
routine process of due diligence; worse when it tolerates 
such deceits as greenwashing (misrepresentation of 
environmental credentials).

As ESG comes increasingly to underpin mainstream 
portfolio management, a commonly held article of faith 
is that it enables doing good for society at the same time 
as doing well on risk-adjusted returns. Far from the 
one compromising the other, they’re complementary in 
superior performance.

But not always. Recent academic research was 
reported by the Financial Times: “The widely held belief 

Herren Lee . . . twin assaults

They can become mainstream. Recent research overturns the 
belief in causes of outperformance.
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that ‘sustainable’ investing delivers outperformance is a 
mirage...Above-market returns are actually achieved by 
exposure to so-called style factors long known to boost 
investment returns.”

Numerous studies had purported to show that ESG-
based investment has tended to deliver outperformance 
(“alpha”), especially during the pandemic-driven selloff 
of March-April last year. These studies, says the FT, 
had helped open the floodgates to ESG investing. Over 
the past two years, self-proclaimed ESG funds have 
attracted inflows of $34bn.

But now a fresh analysis by Scientific Beta – an 
index provider linked to the Edhec Research Institute 
– has concluded that “ESG alpha” doesn’t exist. Having 
studied 24 ESG strategies that had been shown in 
other academic papers to outperform, Scientific Beta 
found that three-quarters of the outperformance was 
due to “quality” metrics such as high profitability and 
conservative investment. “Quality” is long recognised as 
a factor to drive superior returns.

The paper also found that the outperformance of ESG 
strategies had essentially occurred only since 2013 when 
interest in ESG popularity began to rise significantly. 
This suggests that returns had been artificially inflated 
by momentum pushing up the value of ESG-friendly 
stocks. “We’re getting a biased view of ESG performance 
unless you assume that attention permanently rises,” said 
Scientific Beta research director Felix Goltz.

His findings weren’t greeted with unanimity, but 
there was support too. Outspoken was the head of a 

Nordic think-tank who considered that the paper put in 
black and white what was previously only whispered in 
the corridors of finance: “Most ESG investing is a ruse to 
launder reputations, maximise fees and assuage guilt.”

The director of another European research firm 
argued that ESG investing had a place if investors 
were primarily focused on changing the world 
by reallocating capital to “better” companies and 
engaging with other firms to change their ways. But if 
they wanted outperformance they should target factors 
– not non-financial reasons such as social impact – to 
achieve this goal.

In addressing their obligation under Reg 28 to 
consider ESG, trustees might reflect on whether the 

disputed narrative of superior returns outweighs the 
undisputed benefits of stakeholder vigilance.

They might also attempt to traverse the jungle 
of ESG terms and themes. From “sustainable” to 
“responsible”, or “impact” to “ethical” investment, good 
luck to them in separating the marketing from the 
meaning. n
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Introducing the 
Sanlam With-Profit Annuity 
Helping pensioners achieve financial confidence in retirement.

At Sanlam, we understand that every pensioner is unique in terms of their needs and circumstances. 
That is why we offer a variety of annuities, so that they can choose the one that’s right for them. 

The Sanlam With-Profit Annuity is a new addition to the Sanlam annuities product range, launched to 
enhance the range and quality of retirement solutions available to pensioners. It provides a guaranteed 
income for life, offers pension increases linked to market performance and a generous starting pension.

Annual increases will depend on the returns of two funds:

50% invested in SIM Balanced Fund, which drives long-term performance.
50% invested in SIM Moderate Absolute Fund, which ensures stability while targeting inflation-beating returns. 

Underlying investments in these funds are smoothed over six years before declaring pension increases.

Pensioners can choose from various pension increase options based on their preference for a higher starting 
pension or higher future pension increases. The guarantee offered ensures that pension increases are 
never negative, even in poor market conditions. Pensions are paid for as long as the pensioner or selected 
spouse is alive.

To help pensioners secure a comfortable retirement, now is the time to plan.

For assistance with quotations or questions, please email annuitysupport@sanlam.co.za.
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RETIREMENT RESEARCH

Obscure 
objectives

Consideration of the five policy objectives 
for old-age provision (see box) suggests 
a wide range of possibilities for further 

research in SA. 
Coverage and adequacy of retirement saving, 

both of which impact the sustainability of the 
system, have been seriously under question. 
Efficiency may require more careful consideration, 
given the impact of an inefficient system on the 
interests of the members of defined-contribution 
arrangements and the need for an appropriate 
balance between cost and benefit. The security of 
member interests is also surely paramount to the 
overall effectiveness and credibility of the system. 

Some thoughts:
u	Coverage and adequacy of retirement savings 

represent burning ships that need urgent 
attention. Membership numbers published by the 
regulator (Financial Sector Conduct Authority) 
surely include substantial double-counting; 

u	Evidence of very poor coverage in industry 
sectors and income bands gives further cause for 

concern;

u	Not enough is understood about the quality of 
retirement fund coverage and the split between 
those, with the benefit of tax incentives, who are 
saving for an income in retirement and those, 
members of provident funds, most likely on 
lower incomes, who will receive a lump sum and 
may well then draw an old-age grant;

u	Little is also known about the nature of old-
age income security, given the poor rates at 
which retirement proceeds are converted into 
lifetime annuities; 

u	The extent to which accumulated saving is 
preserved until retirement is not well 
understood, though it appears to be low. 

All of these provide an excellent reason for 
systematic information-gathering and analysis, 
in all likelihood combining a number of sources. 
The FSCA itself may be in a strong position to 
coordinate this activity. 

Regulatory system must be underpinned by goals that are transparent 
and publicly-stated, pleads consulting actuary Rob Rusconi*.
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SA’s retirement fund system may also be 
suffering a deep sustainability problem. Poor rates 
of preservation by the members of retirement 
funds and continued resistance to the prospect of 
mandatory preservation (even where limited to 
future accrual) could lead to increased dependence 
on the old-age grant provided by the state. 

Long-term modelling of this possibility would 
contribute to the debate regarding the nature of 

the national system of social protection. 
Efficiency considerations should also be high on 

the FSCA agenda, given its focus on sound market 
conduct. Analysis of the overall expenditure of 

retirement funds, on a year-by-year basis, suitably 
normalised to allow for asset- and membership 
differences, should give to external commentators 
and to the funds themselves (not to mention their 
members) an opportunity to assess differences in 
the efficiency of these vehicles. 

The FSCA probably has better access to 
information than others. It could carry out and 
publish this analysis itself. Industry bodies should 
have an interest in promoting transparency of this 
nature. Multi-employer funds and entities designed 
for individual take-up should be interested in 
publishing appropriately-calculated and soundly-
balanced assessments of efficiency. ASISA should 
also be supportive of efforts to improve industry 
transparency. 

Perhaps the most challenging area for scrutiny 
is that of the security of retirement saving. 

High-quality, detailed, reliable data is a necessary 
condition for effective research, but it is not 
sufficient. Market failure presents itself in a number 
of ways. 

Many of these channels have an adverse 
impact on security because they affect the extent to 
which customers are able to act fairly in their own 
interests. It is not sufficient, for example, to note that 
administrative services or risk benefits are priced 
competitively but not asset management, as appears 
anecdotally to be the case, if this is not supported by 
a careful understanding of why this may be the case 
and what might be done to address it. 

High-quality research would be useful in a number 
of areas, for example:

u	Decisions that members of defined contribution 
members take regarding the allocation of 
member accounts to asset classes, both before 
and after retirement;

u	Effectiveness of communication to members in 

Rusconi . . . clarity essential
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terms of improved understanding and 
appropriate conversion of thoughts into action;

u	Potential for goals-based arrangements and other 
methods from the disciplines of behavioural 
finance to improve retirement outcomes;

u	Quality of governance and risk management at 
retirement funds, and the consequences of this 
quality on the performance of the funds and 
outcomes for members;

u	Impacts, positive and negative, of the 
constrained models of governance that 
characterise funds that fall exclusively under 
the operational oversight of a commercial 
entity, multi-employer funds and those aimed at 
individuals;

u	Impacts on the overall outcome for members 
of pricing investment management services as a 
percentage of assets under management rather 
than on an alternative basis such as a fee for 
service;

u	Potential for inappropriate incentives to asset 
managers arising from performance- based 
investment fees, and

u	Costs and benefits of directing resources to the 
management of operational risk in retirement 
funds. 

The FSCA is surely the party most directly 
interested in an effectively- operating retirement-
funding market. It probably also has the best access 
to fund-level information. It should be able to play a 
critical facilitating role in coordinating research into 
the market and its participants. 

The FSCA has been granted the power to 
exercise oversight. To do so effectively, it needs 
to establish a set of regulatory objectives that are 

clearly stated and are translated into measurable 
outcomes. Progress against these outcomes should 
be reported upon regularly. 

In the context of opaque government policy 
regarding the role that privately- managed 
retirement funds are to play in the social protection 
framework, this is difficult. It is nevertheless 
critical. 

*This is a summarised excerpt from a paper by 
Rusconi to conferences of the Actuarial Society and 
Pension Lawyers Association. n
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Smaller South African companies are 
fundamental to economic growth. 
They need finance for expansion 
which will ultimately add to job 
creation and GDP upliftment. As we 
emerge from the lockdowns and enter 
a period of mass vaccinations, hopes 
are rising that people can eventually 
go back to the office, that businesses 
can expand and grow once again. 

Similar to public companies, private 
companies also need funding 
for various reasons. A business 
typically needs the greatest amount 
of financing during the startup and 
growth phases, but it may also require 
a cash infusion for research and 
development, new equipment, or 
inventory to name a few.

It’s important that private SA 
companies realise that there are many 
routes to capital raising. Aiming to 
list on the JSE to raise equity funding 
is no longer the obvious -- or even 
desired -- path to financing growth 
that it once was. 

In the past decade, there has been 
a decline in the listing of companies 
and an increase in the number of 
delistings. The pressures of Covid-19, 
the aftermaths of the lockdowns, the 
contraction of the economy by 7,8%, 
the volatility of share prices, and the 
poor growth prospects afflicting the 
SA equity market and perhaps unfairly 
low valuations are reasons to seek 
delisting.

So, what are the options for smaller 
companies needing finance? 

Private equity refers to shareholder 
capital invested in private companies, 
in contrast to publicly listed 
companies. Private equity investments 
tend to involve more than just the 
transfer of capital. Investors get 
actively involved in the management 
of the businesses they have 
invested in, to build them into more 
sustainable, better run and governed 
businesses. This ensures they make 

a good risk-adjusted return on their 
investments, while the business is left 
stronger and more resilient. Private 
equity investors generally invest for 
the long term – around 10 years.

Private debt funds lend money to 
companies, as an alternative or 
complementary to bank lending. 
Private debt funds could lend to 
companies, government entities or 
special purpose vehicles established 
to finance specific projects or assets 
such as infrastructure expansion. 
In some cases, this allows these 
entities to access funding that banks 
no longer provide due to changing 
banking regulation since the 2008 
global financial crisis.

Venture capitalists are usually 
a group of high or ultra-high net-
worth individuals or a company that 
manages the assets on behalf of 

those individuals. Recently, especially 
in SA, we are seeing an increasing 
number of institutional investors 
getting involved in Venture Capital. 

Because of the volume of money 
that flows into venture capital firms, 
businesses can secure capital 
through this medium if their business 
model is appealing. Venture 
capitalists invest in companies with 
a strong track record of revenue 
and potential for extreme growth 
over time but also require an active 
role in business operations. Venture 
capitalists require an exit strategy, 
which makes this financing option 
best for companies that plan to go 
public or sell to another company in 
the future.

Mezzanine finance gets its name 
because it sits in the middle between 
debt and equity finance. It is a 
complex form of business funding, 
but can be useful in a few different 
situations, representing a third option 
to be used alongside a standard loan, 
equity fundraising, or both especially 
as it doesn’t dilute the current equity 
owner’s interest.

Most of these options are quite 
different from one another so it is 
important to determine which option 
suits the business best and would 
allow it to grow successfully.

From an investor’s perspective, it also 
broadens the investment building 
blocks to choose from Regulation 
28 provisions. It complements and 
diversifies the more traditional asset 
classes such as listed equity, bonds 
and property to achieve the desired 
risk-adjusted return the investor 
targets.

www.ashburtoninvestments.com

The case for smaller SA companies to receive alternative funding sources is 
put by Rudigor Kleyn, Managing Director for Corporate 
and Institutional Business at Ashburton Investments.

Kleyn . . . range of options

Key to economic growth 
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LEGAL MATTERS

Power to the 
Adjudicator

If a pension fund admits someone as a member 
who is not qualified in terms of the rules to 
be a member, and receives contributions from 

that person, what obligation is owed by the fund to 
that person when the error is discovered and the 
contributions cease?

That was the sole issue in this case, 
notwithstanding “considerable efforts to make it 
appear more complicated”, said a majority of the 
Supreme Court of Appeal under judge Malcolm 
Wallis. It dismissed the appeal of the Municipal 
Employees Pension Fund and administrator Akani 
against a decision in the Gauteng High Court to 
uphold a determination by the Pension Funds 
Adjudicator. 

The MEPF contended that it was obliged to pay 
the respondent, Ms Dineo Mongwaketse, only the 
amount payable in terms of its rules to a member 
when resigning membership. This amount had been 
paid. But the Adjudicator then ordered the MEPF 
to repay, with interest, all the contributions made to 
the MEPF in respect of Ms Mongwaketse until her 
contributions ceased.

She had been employed, with effect from 
December 2011, on a five-year fixed-term contract 

by a municipality in North West. She applied for 
membership of the MEPF and was accepted as a 
member, even though MEPF rules showed that she 
was not qualified to be a member.

Contributions were made purportedly in her 
behalf and on behalf of the municipality, but in 
reality the full amount of the contributions was 
deducted from her salary. When the problem was 
discovered and could not be resolved, she stopped 
making contributions.

The majority judgment held that the subject 
matter of her complaint to the Adjudicator was that 
she had not been paid everything to which she was 
entitled as a result of having made contributions. 
The court was unanimous that she had never in 
truth become a MEPF member because the granting 
of her membership was in breach of the rules and 
accordingly void.

However, the majority of the SCA bench held that 
in those circumstances the MEPF was incorrect in 
saying that she was limited to payment of a benefit as 
on resignation. Because her membership was void, 
neither party was bound by the fund’s rules.

She was entitled to recover an amount from the 
MEPF reflecting its enrichment at her expense. This 

SCA upholds her authority and ruling. 
Objections of MEPF and Akani thrown out.
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enrichment of the fund was at her expense from the 
contributions she had made, and that the employer 
had made on her behalf, for nearly four years. It held 
that the requirements for such a claim were satisfied 
and upheld both the determination of the Adjudicator 
as well as the judgment of the High Court.

The SCA minority judgments were that, because 
Ms Mongakwetse’s claim was based on enrichment 
and she had never been a MEPF member, the 
Adjudicator did not have jurisdiction to determine 
the claim. In those circumstances the minority would 
have upheld the appeal.

The majority, however, held on an analysis of 
the Pensions Funds Act provisions governing the 
Adjudicator that they did give the Adjudicator the 
power to entertain the complaint and make the 
subsequent determination.

Footnote: The SCA made a special order on costs. 
Judge Wallis estimated that 50% of the record was 

unnecessary and should not have been included. 
“The costs of preparing and perusing the record 
recoverable by the attorneys for the MEPF from their 
client should be restricted to 50% of those costs,” he 
stated. It appeared that the only way to compel the 
profession to comply with court rules and practice 
directives “is by disallowing the recovery of costs 
where there is non-compliance”. n

Wallis . . . Act analysed
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Help your employees retire 
as planned.. Their way..
For employees who have worked hard their entire life, retirement 
should be on their terms. Whether they’re looking forward to 
adventuring, learning new skills, entrepreneurship, supporting 
important causes, or spending time with family and friends, they 
should be able to do so comfortably.

However they envision it, being able to retire the way they want takes 
planning and commitment – from saving and investing, to maintaining 
their health, and ensuring that they are protected against unexpected 
life events.

At Liberty Corporate, we partner with your business to help your 
employees get retirement ready so they can live their ideal retirement.

Speak to a Financial Adviser or Benefit Counsellor at 
benefitcounselling@liberty.co.za or 0800 456 235.

#RetireMyWay #InItWithYou

Liberty Group Limited (Reg. no. 1957/002788/06) is a licensed Insurer and an Authorised Financial Services Provider (FAIS no. 2409). Terms and Conditions apply. 
For more details about benefits, guarantees, fees, tax, limitations, charges, contributions or other conditions and associated risks, please speak to a Liberty Financial 

Adviser or Broker or visit our website.
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LAND EXPROPRIATION

Dearth of ideas

Expropriation of property is actually 
expropriation of lives. 

It was early one morning when my mother 
came crying into my aunt’s house. She had come to tell 
my grandmother that the government had demolished 
our family home. 

It had been a beautiful home; a large kitchen 
that was kept warm by a coal stove, boiling pots and 
the heat irradiated by the warm bodies of twelve 
grandchildren plus their friends, as well as the in-laws 
and their relatives. The dining room was the fountain 
of wonderful stories and fond memories that flowed 
from generation to generation like volcanic lava that 
sets with time, making us who we are. 

There were three generous bedrooms, none of 
which had an alarm clock. My grandma’s law was that 
by the time the trains started running in the yonder, 
everyone in the house was supposed to be up.

The verandah was my favourite. It was the vantage 
point from which to watch the township roll by in its 
wholesale mundanity and spectacular moments of 
delight.

Payneville was a multilingual, pre-apartheid 
township that was characterised by multicultural 
families. They’d been split asunder to suit an evil 
ideology. The Expropriation Act of 1975 gave the 

apartheid state the power take “land and other 
property for public and certain other purposes”.

As for the properties in Payneville, they were 
expropriated for no reason other than National Party 
triumphalism and cruelty. After our homes were 
demolished, the rubble stood there for more than 30 
years, like unburied bodies after a massacre.

Good people oppose the current Expropriation Bill 

Kuzwayo . . . untold damage

Painful memories of the old government are revived by the new. 
Muzi Kuzwayo*, recalling how his family was hurt by politicians’ quest 
for popularity, warns on rural dwellers moving to urban settlements.
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for good reason. It contains too many funnies to have 
noble intentions; least of all, remedying past injustices. 
This bill was drafted at the height of the Gupta-heists 
with their callousness and tigrine greed. 

Proponents of the bill claim that the State Law 
Advisers gave the opinion that it was not necessary 
to refer the bill to the National House of Traditional 
Leaders “since it does not contain provisions 
pertaining to customary law or customs of traditional 
communities”. Pardon? Traditional leaders hold large 
tracts of land in trust for their communities. So why 
exclude them?

Expropriation of land for the benefit of everyone 
happens everywhere; whether it is to build a road, 
provide a game reserve or any other reason that 
will benefit the public, but compensation is non-
negotiable. 

Imagine losing a property for which you are still 
paying a bond. Many black people have bought their 
properties through mortgages. Who will cover their 
debt to the bank if their properties are taken without 
compensation? Has anyone thought of that or has 
it been deliberately omitted in accordance with the 
Gupta modus operandi?

Compare the current bill with the 1975 apartheid 
act. Anything lower than compassion, justice 
and human rights should justify an immediate 
revolt against the current regime on the basis that 

it comprises hijackers cloaked as 
revolutionaries. They do not care for the 
people.

The current bill intends to make the 
whole process of expropriation happen 
at lightning speed, in a period of only 
20 days. The apartheid bill gave the 
property owner 60 days. In theory, he 
or she could lodge an appeal, and get an 
extension for a further 60 days. There 
is no provision for any appeal in the 
current bill. 

The proponents of the bill know 
full-well that it contravenes the Bill of 
Rights as enshrined in the Constitution. 

They are now hoping to change the 
Constitution, which amazingly the ruling 

party never sought to do when it had more than a two-
thirds majority in parliament.

This is now a Mugabesque move. When your back 
is against the wall, find something populist to claw 
back popularity.

In a country where more than 30m people live in 
poverty and 25m are unemployed, you’d think that the 
preoccupation of parliamentarians would be how to 
alleviate the pain and the hunger that hurts people.

Land reform is crucial to rapid economic transition 
(the original abbreviation for RET) as we have seen 
around the world, particularly in the Asian Tigers. 
The cost of inputs, packaging, access to markets, 
transportation and marketing has made the farm-to-
fork value chain impenetrable to subsistence farmers. 

This has made life for rural dwellers unbearable 
with very little prospects for their children. So many 
are moving to urban areas, some choosing to stay in 
informal settlements in the hope that someday things 
will get better.

The future of our country is too important to leave 
to politicians who have run out of ideas to create 
employment and counteract poverty. It’s time for 
change. n

* Kuzwayo, founder of creative agency Ignitive, is 
a former visiting professor at the UCT GSB and chief 
executive of advertising agency TBWA Hunt Lascaris. 
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Regulation 28 of the Pension Funds Act is the guiding 
light for how retirement funds allocate their money 
in investment markets. It seeks to protect members 
from poorly diversified investment portfolios by placing 
limits on maximum allocations to riskier asset classes 
and limiting the portfolio concentrations to individual 
investments.

Proposed amendments to Reg 28 seek to make it 
easier for retirement funds to increase investment in 
infrastructure and other projects that will stimulate the 
SA economy. This is good news for retirement funds 
because, if approached in the right way, it opens up 
more opportunities for diversified higher-yielding growth 
investments.

Clients and members increasingly question not just the 
return on investments but also their effect and purpose. 
There is a real opportunity not only to achieve healthy 
returns but also to contribute to a sustainable society and 
landscape in the longer term for the retirements of fund 
members. This is an immensely empowering responsibility 
for retirement funds, their trustees and appointed service 
providers. 

Responsible investing practices have always resonated 
with our outcome-based investing philosophy and the 
alignment of our clients’ long-term goals to positively 
influence the world into which they’ll retire.

Annuitisation too

Another good measure, this time to address the severe 
shortage of retirement savings into old age and better to 
support the economy, is the annuitisation of provident 
funds. It’s designed to help retirees with a better financial 
plan so they receive a more sustainable income during 
retirement by curbing the lump sum pay-outs previously 
made by provident funds on retirement. 

Now, regardless of the type of fund and with specific 
exceptions, retiring members will be able to receive only 
one-third of their savings as a lump-sum. The balance will 
have to be invested in an annuity for gradual pay-outs.

Clouds persist

Yet the picture for SA retirement funds is not all rosy. 
The global economic outlook remains uncertain. It will 
no doubt have an effect on our economy and how 
retirement funds fare in the next couple of years. 

Additional policy stimulus packages and the successful 
rollout of Covid-19 vaccines will boost global growth 

and remain key dependencies for retirement funds. A 
successful rollout of Covid-19 vaccines globally, but 
especially now in SA, will support economic recovery and 
global trade. 

Government announced that it will promote faster 
growth by stabilising electricity supply, supporting 
industries with the potential for high employment 
and undertaking partnerships with the private sector. 
However, various structural reforms will be needed for the 
economy. Retirement funds should be in a better position 
to feel that they are ‘out of the woods’. 

The current and ongoing environment in uncertain times 
reminds us that diversification and a cautious approach to 
investing remain our best weapons. We therefore believe 
in following an outcome-based risk-mitigated investment 
approach to portfolio construction. 

A more consistent investment experience can be delivered 
over time by making sure portfolios remain flexible, 
adaptable and diversified to achieve attractive risk-
adjusted returns.

https://www.momentum.co.za/momentum/invest-and-save

Fresh opportunities can open
The focus on infrastructure is to be welcomed. Sonja Saunderson, chief 
investment officer at Momentum Investments, discusses the reasons.

Saunderson . . . changes for the better
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FORECASTING

Peek into 
the future

Covid-19 has left us all poorer and exacerbated 
inequality. 

It is estimated by the IMF that 
cumulative per capita income in 2022 will be 13% 
lower than pre-pandemic projections in developed 
countries, and 22% down in developing countries. 
In 2020, developed economy governments deployed 
approximately 24% of gdp in fiscal stimulus 
measures while those of developing economies 
deployed just 6%.

By 2024, it is projected that global growth will 
come off a base three percentage points lower than 
foreseen ahead of the pandemic. Most economies 
will only get back to pre-pandemic levels by end-
2023. Some poorer economies will suffer economic 
scarring. In these cases, the damage wrought by 
Covid will become longstanding features.

Across the globe, restrictions of the Covid 
period have led to pent-up demand. During 

the pandemic, consumers bought essentials and 
postponed many big-ticket item purchases. It is 
estimated that consumers are sitting on US$3 

trillion of unspent savings. 
While there is no guarantee that they will 

splurge, there is no doubt that a post-Covid 
economy will be characterised by a return to 
consumerism and with it a sharp recovery in global 
trade. 

The Covid era has been marked too by an 
upsurge in technological innovation (digitalisation 
and automation). While not necessarily good for job 
creation it could result in a rare period of enhanced 
productivity after decades of productivity declines. 

A setting of greatest innovation has been the 
phenomenon of Work From Home (WFH). It 

took off, enabled by sophisticated virtual interaction 
technology. Studies revealed mixed levels of 
productivity from WFH employees. 

But it detracts from learning and innovation that 
occur in a real collaborative social environment. 
Employers now appear more open to engaging 
employees on the issue of flexible working. In the 
longer run, however, there might well be a largescale 
return to working from the office. 

Trends in post-Covid world for retirement funds to watch are suggested by 
macro-economic policy analyst Gideon Pimstone.
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Through history, one of the typical economic 
effects of pandemics has been to increase unit 
labour costs. This has been because pandemics like 
the Black Death and the Spanish Flu have decimated 
working populations, reducing labour supply. 
For the most part, Covid has had a dissimilar 
effect in sparing the working population and 
disproportionately affecting the elderly.

However, efforts of frontline healthcare 
and essential workers -- who at great risk 

combatted the pandemic and kept economies 
functioning—will not have gone unnoticed. While 
there will not be systemic upward pressure on 
wages, higher pay for these groups could become 
a political issue placing pressure on governments 
to respond. There is also likely to be a re-think on 
wages by some employers, particularly in respect of 
the lowest paid jobs. 

The issue of wages feeds directly into the broader 
question of whether a post-Covid world economy 
will be characterised by more inflation than was the 

case before Covid. 
One source of higher inflation could be rising 

input costs due to the reconfiguration of supply 
chains which companies began to undertake 
during the pandemic to reduce dependence on 
Chinese supply. The US is currently undertaking 
supply chain reviews for national security purposes 
as well.

Another could be the huge fiscal deficits being 
run by countries in the wake of Covid and the 

massive bond-buying programmes of central banks 
in the developed world. 

In the immediate post-Covid economic period 
there is likely to be a transitory stretch of higher 
inflation because of unleashed pent-up demand. But 
it is unlikely that inflation will reach harmful levels 
anytime soon. 

Structurally, inflation is low worldwide. This 
has been largely due to globalisation which has 
resulted in a lengthy phase of goods’ deflation in the 
developed world.

While it is true that deficit spending has risen 
to unprecedented levels and central bank bond 
buying is pumping prodigious levels of new cash 
into economies, the post-2008 years have shown 
that radical increases in money supply -- even amid 
relatively high money velocity -- have not as yet 
resulted in much higher inflation.

It is not clear that the Covid experience will 
mark an inflection point for companies and 

rapidly induce a universal view of the necessity 
for stakeholder capitalism. Many corporates are 
deliberating issues pertaining to their obligations 
to non-shareholder stakeholders such as retirement 
funds. 

But priority in the immediate post-Covid period 
will be given to repairing balance sheets. Further 
along, the progression to stakeholder capitalism is 
seen as inevitable.  n
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GOOD 
GOVERNANCE 
BEGINS IN THE 
BOARDROOM. 

Investing for a future that matters. 
Visit oldmutualinvest.com/institutional to fi nd out more.

With so many companies severely affected by Covid-19, we’ve all seen how vital it is that 
good governance is driven by strong leadership. That’s why Old Mutual Investment 
Group is always clear about what we expect from the companies we invest in. It’s how 
we encourage greater industry collaboration around key environmental, social and 
governance (ESG) factors like transformation, ethical leadership and green growth. And 
it’s an approach that helps us lead the way in responsible investing, delivering sustainable, 
long-term returns to our clients and making a positive impact along the way.

Old Mutual Investment Group (Pty) Ltd (Reg No 1993/003023/07) is a licensed fi nancial services provider, FSP 604, approved by the Financial Sector 
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Trustees of retirement funds 
had better rush to their lawyers 

for a glimpse into implications of 
draft amendments to the Promotion 
of Equality & Prevention of Unfair 
Discrimination Act (Pepuda). With 
the “unfair” bit now removed, and 
“intentional” or otherwise making 
no difference, so serious are potential 
ramifications that they can turn the 
industry onto its head.

Under the revised Pepuda, 
entities will have to provide “equal 
access to resources, opportunities, 
benefits and advantages”. They must 
also achieve “equality in terms of 
impact and outcome”.

Banks and insurers can start 
tearing their hair, and possibly 
retirement funds too. It depends on 
whether the funds fall under the 
draft Pepuda and, if so, how on earth 
they’ll be expected to comply.

uuuuuuu

There’s been a mean-spirited 
genius at work in the Government 

Employees Pension Fund. Two birds 
are killed with one stone.

The GEPF has over a million 
active members. Since they won’t be 
allowed to access their pensions for 
living expenses during this Covid 
period, where many members might be 
expected to support relatives who’ve lost 
their jobs, the only way that they’ll be 
able to get their fund credits into their 
bank accounts will be by resignation.

Thus does the size of the public 
sector reduce and the wage bill with 

it. Both objectives are government 
priorities, but surely not to be 
achieved in this way.

uuuuuuu

The Turks have been bombing 
the hell out of the Kurds, 

targeting their civilians and smashing 
their infrastructure.

What has been the SA response 
to Turkey’s war crime? Powership 
contracts.

uuuuuuu

President Cyril Ramaphosa says 
he sticks to the ANC policy of 

cadre deployment. But either he 
doesn’t mean it or he doesn’t stick to 
it. In running a country, policy by 
exception creates confusion.

At a guess, the newly-appointed 
commissioner and deputy 
commissioner of the Financial Sector 
Conduct Authority would be horrified 
by their categorisation as cadres.

uuuuuuu

If the SA Post Office succeeds 
in its efforts to prevent couriers 

from delivering items weighing less 
than 1kg, the argument runs, SAPO 
delivery times will double. This 
argument holds no water.

It makes zero difference that a 
letter not delivered in two weeks is 
not delivered in four weeks.

uuuuuuu

Reports on the death of Sandton 
offices are premature. Take a leaf 

from the New York reversal where the 
big banks have told employees that 
work-from-home is over.

As Goldman Sachs put it: “We 
know from experience that our 
culture of collaboration, innovation 
and apprenticeship thrives when our 
people come together.”

Ditto for SA, so long as vaccinations 
proceed rather faster than so far. 

Ditto too for the recent annual 
conferences of the Pension Lawyers 
Association and the Batseta Council of 
Retirement Funds. Their virtual efforts 
were pale shadows of their previous 
face-to-face bunfights were real people 
could interact like real people.

uuuuuuu

In these trying times, a quote from 
Al Capone to hearten SARS and 

the Special Investigating Unit: “They 
can’t collect legal taxes from illegal 
money.”

Famous last words....

uuuuuuu

Jonathan Ball, who died of cancer 
in April, was as legendary a 

publisher as loved for his peculiarities. 
In his last 24 hours, only he could have 
polished off a bottle of champagne and 
a pack of cigarettes.

A mutual friend recounts that, 
towards the end, Jonathan looked (as 
he always did) on the bright side. “The 
good thing about dying,” he said, “is 
that I’ll never again have to listen to a 
conversation about the ANC.”

A happy ending awaits us all. n

GRAVY
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Speak to your Prudential representative for more information or visit
prudential.co.za

Consistency is the only currency that matters.TM

Prudential Investment Managers (SA) (Pty) Ltd is a licensed financial services provider.
*The performance of the Prudential Equity Fund ranked in the top quartile of its ASISA category over all annualised periods, 

from 31 March 2011 to 30 April 2021, according to Morningstar data, as at 30 April. 

A stock pick can
give you a lift.
Consistency

will give you
a legacy.

THE PRUDENTIAL EQUITY FUND:
Top quartile performance over all annual 

periods over the last 10 years.* 
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